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Asa rule, it may be said that negligence is 
not presumed. But there are cases where 
the maxim res ipsa loquitur is directly appli- 
cable and from the thing done or omitted, 
negligence or care is presumed. So by stat- 
ute ih some States it is provided that in cer- 
tain cases proof of injury shall raise a pre- 
sumption of negligence which it devolves 
upon the defendant to rebut. Such statutes 
exist in Mississippi and Georgia. In Minne- 
sota and Iowa there is a statute of that char- 
acter as applicable to fires set by locomotive. 
Two recent cases illustrate the general doc- 
trine as stated above, viz: Union Pacific Rail- 
way Co. v. Erickson (59 N. W. Rep. 347), 
by the Supreme Court of Nebraska and 
Saunders v. Chicago & N. W. Ry. Co. (60 
N. W. Rep. 148), by the Supreme Court of 
South Dakota. Both cases decide that while 
a presumption of negligence does not follow 
the simple and unexplained fact of an acci- 
dent, still facts may be established by cir- 
cumstances and the same facts which prove 
the accident may be circumstances from 
which the facts justifying an inference of 
negligence may be found to exist. In the 
South Dakota case the plaintiff simply proved 
that while standing at the open door of a 
coach in which he was riding, ‘‘there was a 
fearful shock’’ resulting in his fall and in- 
jury with nothing to show or even suggest 
the cause or nature of the shock or whether 
it involved the train or the car in which he 
was and the court very properly held there 
was no presumption of defendant’s negli- 
gence. There are some cases to which the 
South Dakota court in the Saunders case call 
attention which seem to militate against this 
doctrine, but a careful examination of them 
will show that there is no real invasion of the 
general rule. It will be found in all of them 
that the nature of the accident was such that 
proof of the accident alone raised a presump- 
tion of negligence and that the same evidence 
which proved the injury done, also proved the 
defendant’s negligence or developed circum- 
stances from which it must be presumed. The 
matter of such presumption of negligence, 
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its theory, the ground upon which it rests 
and when it attaches are instructively dis- 
cussed in cases like the following: Holbrook 
v. Railroad Co., 12 N. Y. 236; Curtis v. 
Railroad Co., 18 N. Y. 534; Thomas v. Rail- 
road Co., 148 Pa. St. 180; Stern v. Railroad 
Co., 76 Mich. 591. 





The Supreme Court of Oklahoma by the 
recent decision of Irwin v. Irwin, in which it 
was held that all divorces granted by probate 
judges since March, 1893, are void, has dis- 
turbed the peace of mind of hundreds of un- 
fortunates who have sought that territory to 
obtain relief from marital misery. It. has 
been a notorious and somewhat discreditable 
fact that many people have gone to Okla- 
homa not only because divorces were easily 
obtained but also because the residence of 
ninety days was much shorter than was re- 
quired in other States and territories. Rest- 
less married folks from Maine to California 
who have crossed lakes, rivers, mountains 
and plains to enjoy the luxury of Oklahoma’s 
generous divorce laws and have in silent con- 
fidence gone into her probate courts and car- 
ried away without great publicity, the much: 
coveted decree of divorce and have slept and 
probably married again in fancied security, 
now awake to find the gaping wounds of the 
old diseontent torn asunder again by the 
thoughtlessness of the supreme judges who 
now hold that the decree is a worthless rem- 
iniscence of foreign folly. The conse- 
quences of this decision can scarcely be 
measured as these litigants are scattered all 
over the States of the Union. 





Sir Frederick Pollock in the current Law 
Quarterly Review has some interesting com- 
ments on the late decision by the House of 
Lords in Richardson v. Rowntree, wherein 
arose the question how far a passenger trav- 
eling by a railway or on board a steamboat is 
bound by conditions written on or referred to 
by his ticket when he has in fact never read 
them. The court in that case gave a partial 
and as far as it goes a satisfactory reply to 
this question. A traveler is not bound by con- 
ditions which, when he takes a ticket, 
he does not know to exist and to 
which his attention is not directed by the 
company ina reasonably sufficient manner. 
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When we allow for the tendency of juries to 
sympathize with every traveler who has suf- 
fered damage in person or property through 
the real or supposed negligence of a com- 
pany, we may perhaps assume that the doc- 
trine laid down in Richardson v. Rowntree, 
will protect travelers by land’ or sea from 
any gross injustice. ‘‘Still’? says Baron 
Pollock, ‘‘it must be admitted that the power 
of companies and other carriers to exempt 
themselves from liability for negligence often 
leads to unsatisfactory results and is not 
based on any very clear principle. It is al- 
most idle to treat the matter as one of con- 
tract. A passenger when going on board a 
steamship never really knows the terms of 
the contract into which he is supposed to en- 
ter. More than this, he is notin a position. 
if he knew and had read every condi- 
tion printed on or referred to by his ticket, 
to bargain with the steamship company. No 
man prebably will be found who has declined 
to take a ticket, say for a passage from Lon- 
don to Boulogne, because when he received 
it he discovered that the conditions were too 
favorable to the company whose steamer he 
was entering. Perhaps it would be better if 
the legislature set aside in these cases all 
reference to contract, and enacted specifically 
what should be the liability of carriers, and 
prohibited so-called contracts by which stat- 
utory liabilities were evaded.’’ 








NOTES OF RECENT DECISIONS. 





NEGLIGENCE—INJURY TO Wi1rE—ACTION BY 
Huspanp — Contrisutory NrGiicExce.—In 
Chicago, B. & Q. R. Co. v. Honey, 63 Fed. 
Rep. 39, the United States Circuit Court ef 
Appeals, Eighth Circuit, hold that notwith- 
standing the provision of Code Iowa, § 3396, 
that a husband shall not be responsible for 
civil injuries committed by his wife and other 
provisions enabling a wife to hold property, 
eontract and sue in her own name, a husband 
in action for loss of his wife’s services oc- 
casioned by the negligence of another will 
be charged with her contributory negligence. 
Thayer, J. says: 

The Circuit Court answered this question in the 
negative, holding in effect that the contributory fault 
of the wife could not be imputed to the husband, and 
preclude him from recowering, either on the ground 


that she was acting as his agent or servant at the time 
of the injury, or because of the existence of the 





marital relation. The learned judge of the trial court 
appears to have been of the opinion that a husband 
suing for the loss of the services of his wife, and for 
medical expenses, occasioned by the negligence ofa 
toird party, is in the State of Iowa at least, unaffected 
by the fact that the wife was guilty of contributory 
negligence, because the laws of that State have 
abolished the legal fiction of the identity of husband 
and wife,and have exempted the husband from re- 
sponsibility for the negligences and misfeasances of 
the wife. Vide 59 Fed. Rep. 423. It becomes necessary, 
therefore, to determine whether this view is tenable, 
Whenever the question has heretofore been consid- 
ered, it seems to have been taken for granted that the 
relation existing between husband and wife or parent 
and child is of such character that the plea of contrib- 
utory negligence onthe part of the wife or child, if 
the latter is of sufficient age and intelligence to be 
chargeable with negligence, is a goode defense, when 
the husband or parent brings a common-law action to 
recover for the loss of service or for medical expenses 
consequent upon physical injuries sustained by the 
wife or child through the concurring fault of another. 
The following are some of the cases, and doubtless 
there are others, where this principle has been recog- 
nized and enforced: Railroad Co. v. Terry, 8 Ohio 
St. 570; Dietrich v. Railway Co.,58 Md. 347; Benton 
v. Railway Co., 55 Iowa, 496,8 N. W. Rep. 330; [ron 
Co. v. Brawley (Ala.), 3 South. 555; Gilligan v. Rail- 
road Co.,1 E. D. Smith, 453. In none ofthe cases 
last cited was the reason of the rule stated, nor was 
the subject much discussed. It seems to have been 
taken for granted that the concurring negligence of 
the injured party was a sufficient defense to a suit by 
the husband or parent, when suing merely for loss of 
the service of the injured party,or for medical expenses 
incurred and paid by him in the discharge of his ob- 
ligation as husband or parent. But the weight to be 
given to these decisions as authority is not impaired 
by the fact that the rule stated and applied was not 
much discussed. On the contrary, the fact thatthe 
doctrine applied to the decision of the cases in ques- 
tion was assumed to be correct both by court and 
counsel, may be taken as an expression of the gen- 
eral understanding of the profession that the doctrine 
is well established and founded in reason. If we look 
for the true foundation of the rule in question, we 
apprehend that it will not be difficult to find. When 
one person occupies such a relation to another 
rational human being that he is legally entitled to her 
society and services, and to uraintain a suit for the 
deprivation thereof, he should not be permitted to re- 
cover in such an action if the loss was oeeasioned by 
the concurring negligence of the per-on on whose ac- 
count the right ofaction is given. If the person from 
whom the right of service and society is derived is 
eapable of taking ordinary precautions to insure her 
own safety, and the person to whom the right of serv- 
ice belongs suffers her to go abroad unattended, and 
to exercise her own faculties of self-preservation, it 
is no more than reasonable to hold him responsible, 
in a suit for loss of society and service, for the man- 
ner in which such faculties have been exercised. We 
can coneeive of no greater reason for deciding, in@ 
case of this character, that a husband is not account- 
able for the conduct of his wife in caring for the 
safety of her own person, than there would be for 
holding that he was not chargeable with her contrib- 
utory negligence in the management of a horse and 
carriage belonging to the husband, which she hed 


been permitted to use for her own pleasure and con- 
venience. In either case the faet that the husband has 
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permitted the wife to control her own movements and 
to provide for her own safety, upon the evident as- 
sumption that she is competent to do so, should pre- 
clude him from asserting, in a suit against a third 
party for loss of service or society or fora loss of 
property, that he is not responsible for her contribu- 
tory fault whereby the loss was occasioned. In this 
connection it is worthy of notice that in the State of 
Iowa, where this case originated, and in some other 
States as well, it is held that the husband’s contribu- 
tory faultis imputable to the wife in a suit brought 
by her against a third party for injuries sustained 
through the concurrent negligence of such third party 
and her husband. By the Iowa courts, it is said that 
the husband’s negligence is imputable to the wife 
under such circumstances, because of the marital 
relation which entitles her to his care and protection. 
Yahn y. City of Ottumwa, 60 Iowa, 429, 15 N. W. Rep. 
257, as explained in Nisbit v. Town of Garner, 75 
Iowa, 314, 317, 39 N. W. Rep. 516; Peck v. Railroad 
Co., 50 Conn. 379; Carlisle v. Sheldon, 38 Vt. 440, 447. 
In other jurisdictions jt has been decided that the 
husband’s contributory negligence is not thus im- 
putable to the wife when she sues in her own right 
for injuries sustained under the circumstances last 
mentioned. Shaw v. Craft, 87 Fed. Rep. 317; Shef- 
field vy. Telephone Co., 36 Fed. Rep. 164; Flori v. City 


of St. Louis,3 Mo. App. 231, 240; Railway Co. v. | 


Creek (Ind. Sup.), 29 N. E. Rep. 481. 

We do not regard it as material to the decision of 
the case at bar to determine what the true doctrine is 
with reference to the point last mentioned, for, even 
if we should concede it to be the better view that the 
husband’s contributory negligence is not imputable 
to the wife when she sues in ber own right for an in- 
jury su tained, still we think that it would not be a 
reasonable deduction from this rule that the husband 
is likewise unaffected by the wife’s negligence when 
he sues for loss of services and medical expenses; 
for, when the wife brings an action for personal in- 
juries which she has sustained, the right of action is 
in no wise dependent upon the marital relation. She 
does not derive her right to sue from that relation, 
but brings suit like any other person for an injury 
sustained through the fault of another. At common 
law it was necessary for the wife to be joined as 
plaintiff in such a suit, becatse she was regarded as 
the meritorious cause of action. Bing. Inf. & Cov. 
(Am. Ed.) 247, and cases there cited. But on the 
other hand, the husband’s right to sue for loss of so- 
ciety and services grows out-of the marital relation, 
and is incident to the rights thereby acquired. It has its 
origin in the existence of a valid marriage, which re- 
lation entitles him tothe benefit of the wife’s services 
and society, and whieh also imposes on him the duty 
of providing her with medical attendanee m case of 
sickness or aecident. When the husband loses the 
services of his wife, or is compelled to incur medieal 
expenses, through the fault of another, then he may 
sue the wrong-doer. The right of action is incident to 
the marriage relation, and cannot exist without it. 
We think, therefore, that, even if it is the better view 
that the husband’s contributory negtigence cannot be 
imputed to the wife when she sues for her own in- 
juries, yet that when the husband brings an action 
for the loss ef society and services, which loss was 
due to the contributory fault of the wife, her want of 


ordinary care should nevertheless be imputed to the © 


husband on the grounds heretofore indicated. As 
the respective rights of action are predicated on dif- 
ferent grounc.s,—the one growing out of the marriage 
relation, and the ether existing entirely independent 





of that relation,—there is no logical difficulty in hold- 
ing the husband accountable for the contributory 
negligence of the wife, although the latter,is not re- 
sponsible for the contributory fault of her husband. 

With reference to the cases of Davis v. Guarnieri, 
45 Ohio St. 470, 487,15 N. E. Rep. 350, and Williams 
v. Railroad Co. (Ala.), 9 South. Rep. 77, to which our 
attention has been particularly called, it is only neces- 
sary to say that these cases turned upon the construc- 
tion of local damage acts. In the Ohio case the hus- 
band sued as administrator of the wife, under a stat- 
ute which gave the amount of the recovery to the 
wife’s children and husband. It was held that under 
the statute the administrator was only subject to those 
defenses which could have been made as against his 
intestate if she had survived and broughtsuit for 
the injury, and that in a suit by her in her 
own right the plea of contributory negligence on the 
part of the husband would not have been a valid de- 
fense, although it was conceded that, if it had been 
proven that in the matter in which the husband was 
negligent he had acted as agent of the wife, it would 
have been a good defense, even as against the hus- 
band suing in the capacity of administrator. The 
Alabama case was likewise a suit under a local stat- 
ute, by a‘father, for the death of his minor son, which 
had been occasioned by the defendant’s negligence. 
It appears to have been ruled that, under the terms 
of the statute, contributory negligence ‘by the minor 
was not a valid defense as against the father. We do 
not see that either of these cases has any marked 
bearing on the question at issue in the present suit, 
which concerns the right of the husband to maintaia 
acommon law action for the loss of the society and 
services of his wife, when she is shown to have been 
guilty of culpable negligence which immediately con- 
tributed to the injury. In cases of the latter charae- 
ter, we are of the opinion that the contributory fault 
of the wife is a valid defense, unless it can be made 
to appear that the rule of the common law in this re- 
spect has been changed by some local statute. The Iowa 
statute which is chiefly relied upon to exempt the hus- 
band from the plea of contributory negligence is sec- 
tion 3396, McClain’s Code of Iowa, and is as follows: 
“For all civil injuries committed by a married woman, 
damages may be recovered from her alone, and her 
husband shall not be responsible therefor, except im 
cases where he would be jointly responsible with her 
if the marriage did not exist.” There are other stat- 
utes in force in that State, similar to those which now 
prevail in some other States, by virtue of which a 
married woman can hold property in her own name, 
sell and convey the same, make contracts in her own 
name, prosecute and defend suits in her own name 
for the protection of her property and personal 
rights, and by virtue of which she may also receive 
wages for her own labor and maintain suits therefor, 


* Vide McClain’s Code Iowa, §§ 3398, 3402, 3404. These 


laws have emancipated the wife from many of her 
common law disabilities, and have given her an in- 
dividuality, apart from her husband, which she did 
not before possess in the eye of the law. But we think 
that it is a mistake to suppose that these statutes were 
intended to or that they have in fact utterly extin- 
guished the reciprocal obligations and rights of hus- 
band and wife which were formerly incident to the 
marriage relation. If it is true, as has been intimated, 
that the statutes in question free the parties to the 
marriage contract from all obligations to each other, 
save those of affeetion and loyalty, then it would be 


pertinent to inqtire upon what theory the husband 
can be permitted to prosecute a suit like the one now 
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in hand. It certainly cannot be maintained that the 
husband is entitled to sue fur damages consequent 
upon the loss of his wife’s services and society, unless 
she is still under an obligation to the husband, as at 
common law, to care for his home, attend to the 
wants of his family, and do whatever else is within 
her power which is conducive to his comfort, happi- 
ness and prosperity. Thata married woman is still 
under an obligation to discharge these duties, not- 
withstanding the existence of a statute such as pre- 
vails in Lowa, and that a husband is still entitled, as at 
common law, to recover damages for the loss of her 
society and services, was recently decided by this 
court in Railway Co. v. Henson, 7 C. C. A. 849, 58 
Fed. Rep. 581, 533. * * * The Supreme Court of 
Iowa has also recently held that the statutes above re- 
ferred to have not abrogated the common law rule 
that the wife will not be presumed to have acted 
voluntarily in doing an unlawful act in _ the 
presence of her husband, and that notwith- 
standing the statutes in question the common 
law presumption of compulsion on the part of the 
husband still prevails. State v. Kelly, 74 Lowa, 589, 
38 N. W. Rep. 503. It would seem, therefore, that 
the relations existing between husband and wife, and 
the responsibility of the former for the conduct and 
acts of the latter, remain as they were at common law, 
except in so far as they have been changed by express 
statutory enactment, or by necessary legal intendment. 
It seems manifest from the phraseology of the statute 
above quoted (section 3396) that the purpose of the 
legislature in enacting that section was to exempt the 
husband from liability in suits brought against him 
by third parties for the torts of the wife, when they 
were committed by the wife, of her own volition, 
without the aid, advice, or sanction of her husband- 
We can discover nothing in the Janguage of the stat- 
ute which gives it any greater scope, or which fairly 
indicates that the legislature intended to deprive a 
third party of the benefit of the plea of contributory 
negligence when he is sued by the husband for an in- 
jury sustained by the wife in consequence of her own 
and such third party’s negligence. We are further- 
more of the opinion that such a construction of the 
statute would give it an effect which was not within 
the intent of the lawmaker. Ifa husband is still en- 
titled, under the laws of lowa—as we have no doubt 
he is—to maintain a common law action for the loss of 
his wife’s services and society, we know of no suffi- 
cient reason why he should not be chargeable in such 
an action with the wife’s contributory fault. Enter- 
taining these views, the judgment of the Circuit Court 
is reversed and the case is remanded, with directions 
to award a new trial. 





CorporatTions—ACcTIONS AGAINST—VENUE. 
Under Const. art. 14, sec. 4, providing that 
no foreign corporation shall do any business 
in the State without one known place of busi- 
ness and an authorized agent therein, and 
that such corporation may be sued in any 
county where it does business, and Code, 
sec. 2642, providing that any corporation 
may be sued in any county in which it does 
business by agent, it was held by the Supreme 
Court of Alabama in Sullivan v. Sullivan 
Timber Co., that a foreign corporation hav- 
ing a known place of business in the State is 











not subject to a personal action in a county 
beyond such place of business, unless it was 
doing business in such county at the time suit 
was commenced, and that care of unused 
property and payment of taxes thereon, on 
which payment is essential to preserve the 
owner’s title, are not the transacting of busi- 
ness in the county where such property is 
situated, within Const. art. 14, sec. 4, and 
Code, sec. 2642, such as will give the courts 
of such county jurisdiction of a personal ac- 
tion against the company. Brickell, C. J., 
Says: 

By the common law, to maintain a personal aetion 
against a corporation, there must have been service of 
process upon its head or principal officer within the 
jurisdiction of the sovereignty from which corporate 
existence was derived. The officer upon whon, in 
the sovereignty of its creation, service could be legally 
effected, binding the corporation, it may be, could be 
found in another jurisdiction, but he was not deemed 
to bear with him his official functions, and service 
upon him there effected would not bind or affect the 
eorporation. Whatever of legal proceedings could be 
pursued against the corporation elsewhere than with- 
in the sovereignty of its creation must have been au- 
thorized by legislation of the forum in which such 
proceedings were instituted. - St. Clair v. Cox, 106 U. 
8. 354, 1 Sup. Ct. Rep. 354; Aldrich v. Anchor Coal & 


| Development Co. (Or.), 32 Pac. Rep. 756; McQueen v. 


Manufacturing Co.,16 Johns. 5; Peckham v. Haver- 
hill, 16 Pick. 274, 286; Moulin v. Insurance Co., 24 N. 
J. Law, 244; Camden Rolling-Mill Co. v. Swede Iron 
Co., 32 N.J. Law,15. Upon principles of comity, 
there was acquiescence in the maintenance of suits in 
this State by foreign corporations, and the making by 
them of such contracts as they had by the law of their 
creation capacity to make, if thereby. our own laws or 
public policy were not offended. Lucas y. Bank, 2 
Stew. (Ala.), 147; Hitchcock v. Bank, 7 Ala. 386; 
Mayor v. Rogers, 10 Ala. 37; Telegraph Co. v. Pleas- 
ants, 46 Ala. 641; Eslafa v. Ames Co., 47 Ala. 3884; Ex- 
porting Co. v. Locke, 50 Ala. 3882; Thorington v. 
Gould, 59 Ala. 461. But there was no statute provid- 
ing for or regulating suits against them, except the 
statute authorizing the issue of an attachment for the 
seizure of property belonging to them, found in the 
State. Code 1852, § 2518; Rev. Code 1867, § 2938; 
Code 1876, § 3263; Code 1886, § 2940. 

Private corporations created and organized for the 
transaction of business and the derivation of pecuniary 
profits are in this country, it issaid, mainly the growth 
of the last 75 years. In McKim v. Odom (1828), 3 
Bland, 407-418, it was said by Bland, Ch., that no in- 
stance of such a corporation in colonial times could be 
found. Cook, Stock, Stockh. & Corp. Law, $1. The 
increasing number of such corporations, and the 
variety and extent of the business they were created 
and organized to transact, their presence by agents, 
either by acquiescence or by legislative permission, in 
other States, in the exercise of their general powers, 
making contracts, acquiring and disposing of property. 
rendered the rules of the common law to which we 
have referred the source of frequent inconvenience 
and injustice, compelling modification or relaxation 
of them. The principle came to be accepted that ifa 
foreign corporation sent its agents into another State, 
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and there, by acquiescence or legislative permission 
of the State, engage in the transaction of business, 
upon all causes of action there arising it became sub- 
ject to suit in such mode as the law of the State pro- 
vided, or, if there was no special provision for such 
suits, in the mode prescribed for suits against domes- 
tic corporations of like character. Moulin v. Insur- 
ance Co., surpa; St. Clair v. Cox, supra; Railroad Co. 
y. Harris, 12 Wall. 65; Railroad Co. v. Whitton, 13 
Wall. 270; Ex parte Schollenberger, 96 U. S. 369; Al- 
drich vy. Anchor Coal & Development Co., supra. But 
if the corporation was not engaged in the transaction 
of business, or had not property within the State which 
could be reached by attachment, though its head or 
principal officer may there have had his personal resi- 
dence, or may have been found there casually, there 
could not be a valid service of process compelling it to 
appear, and without a voluntary appearance, there 
could be no judgment rendered which would bind or 
affect it. The period of time at which it must have been 
engaged in the transaction of business within the State, 
to authorize a personal action against it, by the service 
of process on its principal officer or other agent, was 
the commencememt ofthe suit. The fact that, at some 
time anterior, the corporation may have been engaged 
in business or may have had agents within the State, 
and though, at such time, the contract was made, or 
the cause of action arose, on which the suit was 
founded, was not controlling or material. The modi- 
fication or relaxation of the common-law principle 
was rested upon the theory that the corporation, by 
entering the State by its agents, engagingin the trans- 
action of its corporate businéss, gave to itself “a 
species of locality in the nature of a domicile,” and 
was presumed to have assented to be sued in the 
courts of the State, as ifit were a domestic corpora- 
tion. Rolling-Mill Co. v. Swede Iron Co., supra; 
Aldrich v. Anchor Coal & Development Co., supra; 
Ex parte Schollenberger, supra. As is well ob- 
served in Latimer v. Railway Co., 48 Mo. 109: ‘The 
well established and settled principle is that, to give 
a court jurisdiction, a real defendant, against whom 
the plaintiff is entitled to a judgment, must be found 
and served with process within the limits of the ju- 
risdiction, or some property or chose in action of his 
must be found there upon which the court can pro- 
ceedin rem. Every attempt on the part of one na- 
tion or State, by its legislature, to grant jurisdiction 
to its courts over persons or property not within its 
territory, is regarded elsewhere as mere usurpation, 
and all judicial proceedings in virtue thereof are held 
utterly void. This proceeds upon the known maxim, 
‘Extra territorium jus dicenti unmpune non paretur.’ ” 
The presence of the corporation by its agents, en- 
gaged in the transaction of corporate business, was 
the essential fact which drew it within the jurisdic- 
tion of the courts of a State other than the State of its 
creation, to entertain a personal action against it. 
The fact must have existed at the commencement of 
the suit, or the jurisdiction could not exist. If the 
fact did not then exist, there could be no legal 
service of process, and there could be no valid 
operative judgment rendered. It was only by 
comity that foreign corporations not engaged in 
interstate or foreign commerce, or not the agencies of 
the national government, were permitted to make 
contracts and carry on business within this State. The 
State had the power to exclude them absolutely, or 
to prescribe the terms and conditions upon which, 
Within its jurisdiction, it was permissible for them to 
make contracts or exercise their-general powers. The 
first clause of the section of the constitution which is 








under’ consideration prescribes inflexibly, as the 
condition upon which a foreign corporation may do 
business within this State, that it shall have ‘‘at least 
one known place of business and an authorized agent 
or agents therein.” The succeeding clause declares 
that “such corporations” (by which we understand 
not any and every foreign corporation, but the cor- 
poration which has designated for itself ‘ta known 
place of business and an authorized agent or agents 
therein”) may be sued in any county where it does 
business. 

When the constitution is readin the light of the 
pre-existing law, we understand what were the de- 
fects and mischiefs it is intended to supply and cor- 
rect, the change it is intended to make, and the scope 
and extent of its provisions. By comity or mere ac- 
quiescence, a foreign corporation may not new make 
contracts from which it can derive rights or benefits, 
or transact any part of the business for which it was 
organized. The condition upon which it may do 
business, fixed and prescribed by the constitution, is 
inflexible, and is unalterable by legislation. Farrior 
v. Security Co., 88 Ala. 275, 7 South. Rep. 200; Se- 
curity Co. v. Ingram, 91 Ala. 337,9 South. Rep. 140; 
Nelms v. Mortgage Co., 92 Ala. 157, 9 South. Rep. 141. 
The corporation, having fixed for itself a known place 
of business, and placed therein authorized agents, 
thereby gives to itself a locality or domicile, and, so 
long as it continues there to do business, may be sued 
atits domicile or principal place of business. The 
liability to suit does not now rest upon the theory that 
the corporation, by sending its agents into the State 
for the transaction of business, is presumed to con- 
sent to be sued here. The assent is expressed in the 
condition upon which it can legally transact corporate 
business within the State. It is not the purpose of 
the constitution to confine the corporation in the 
transaction of the business to the locality or domicile 
it may designate as its “known place of business.’’ 
The constitution speaks in recognition of the known 
fact that the business foreign corporations are created 
and organized to transact is varied, entering into 
nearly all the industries, commerce, and interests 
of the country; that, in the course of the transaction 
of its business, the corporation would probably send 
its agents into other counties, beyond “the known 
place of business” it had designated for the 
transaction of such corporate business as was 
intrusted to them. In such counties, while 
doing business there, the constitution subjects 
the corporation to suit, as well as withiuits dom- 
icile or **known place of business.””?’ But it must be 
observed that the essential fact upon which the lia- 
bility to suit in other counties depends is that it “‘does 
business” in such counties; as the essential fact ren- 
dering it liable to a personal action in the courts of 
the State prior to the constitution was that it was do- 
ing business within the State. The material changes 
which the constitution works are that the corporation 
becomes liable to suit in any county in which it does 
business, and the process may be served, compelling 
it to appear, upon an agent anywhere in the State. 
The words of the statute are plain and unambiguous. 
There is no room for construction or interpretation, 
or for inquiry into the policy of the provision or the 
motives which it may be supposed induced its adop- 
tion. Itspeaks of the present, not of the past or of 
the future. The words ‘‘does business” are equiva- 
lent in meaning to, and expressive of the same thought 
as, the words “doing business.”? Unless we deflect 
these words from their plain and usual signification, 
or import into the constitution words not found there 
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we are constrained to the conclusion that a foreign 
corporation, having a known place of business in the 
State, is not subject to a personal action in a county 
beyond such place of business, unless, at the time of 
the commencement of suit, it was doing business in 
such county, and that it is immaterial that the con- 
tract was made or the cause of action arose on which 
the suit is founded at some past time, when the cor- 
poration was doing business in such county. There 
was ro purpose to compel a corporation to a continu- 
ance of business at a place because at some time it 
had transacted business there. There is not a word 
found in the constitution which would justify the 
imputation of such a purpose to its framers. Such 
a@ purpose would as illy comport with the principles 
of natural justice as a purpose to constrain a natural 
person to a continuance of a particular occupation be- 
cause he once pursued it, or to its continuance in a 
particular locality because he had there pursued it. 
With full knowledge that corporations, of nec- 
essity or from mere convenience, are  fre- 
quently changing their places of business, the pro- 
vision of the constitution was framed. The hardships 
or inconveniences which it is supposed may result if 
they are not permanently subject to suit in a particu- 
lar locality, upon causes of action there arising, be- 
cause they had there transacted business, are the hard- 
ships or inconveniences, and no other, which may 
result if a natural person change the county or State 
of his residence. The plea in abatement negatives 
the fact that the corporation, at the commencement 
of suit, was doing business in the county of Conecuh, 
and affirms that it then had in the city of Mobile a 
known place of business, and an authorized agent 
therein. It was not necessary that the plea should 
negative the fact that the corporation was doing busi- 
ness within the county when the cause of action arose. 
The fact is not, within our view, controlling or ma- 
terial; and the court below did not err in overruling 
the demurrers to the plea. 





PAYMENT OF FORGED CHECK OR 
NOTE. 

1. Bank Cashing Check Without Holder 
Disclosing his Suspicions Concerning its 
Authenticity. —The holder of a forged check, 
which he had received and paid for without 
knowing that it was a forgery, after acquir- 
ing knowledge of facts calculated to arouse 
suspicion that it was such, presented it at the 
bank on which it was drawn, and demanded 
payment without disclosing such facts, and 
was told by the teller of the bank that he did 
not certainly know the signature to the check, 
and would only pay it on condition that he, 
the holder, would indorse it; and thereupon 
the holder did indorse it, and received the 
money thereon. Within a few hours the 
bank discovered the forgery, and demanded 
that the money be refunded. It was held 
that the bank could recover the money thus 
paid. The forger had fled before the check 
was presented. It was considered that there 











was no unusual delay in discovering the for- 
gery; that prompt notice of the forgery was 
given to the holder of the check; that the 
fact that the forger had fled and could not 
be reached when the notice was given was of 
no avail, for he had fled before the check was 
paid; that to compel a repayment of the 
money would not put the holder in a worse 
condition than if he had not been paid the 
money ; and lastly, but the most important, 
he did not act in good faith in not communi- 
cating his suspicions to the bank.’ 

2. Purchasing Check Presented Held by 
Stranger—Right of Drawee Paying to Recover 
Back Proceeds.—December 20th, 1868, a 
person presented himself at the Commercial 
& Farmers’ National Bank of Baltimore, to 
whose officers he was unknown, and said that 
he desired to open an account, and presented 
a check on the First National Bank for $4,- 
000.15, purporting to have been drawn on A, 
dated Dec. 18th, and payable to the order of 
H, who endorsed it, and the amount of the 
check was entered to his credit as cash in a 
bank book furnished by the bank. On the 
same day, however, the teller was directed by 
the cashier not to allow the account to be 
drawn upon until the deposited check was 
known to be good or was paid. The follow- 
ing morning this check was sent to the Clear- 
ing House and thence was taken to the First 
National Bank, where it was passed as genu- 
ine by the proper officers of the bank, charged 
to the account of A, and credited to the 
Commercial & Farmers’ National“‘Bank. By 
custom and usage of all the banks in Balti- 
more, if a check was sent through the Clear- 
ing House to the bank on which it was drawn, 
and it was not heard from before eleven 
o’clock of the day on which it was so sent, 
the bank sending it had the right to assume 
that it was good or had been paid, and to act 
accordingly. Dec. 22d, A called at the bank, 
where he had the deposit, with his bank book, 
filled up a check for $4,500 payable to his 
own order, and handed it for payment to the 
paying teller, who, after satisfying himself by 
inquiry of the receiving teller as to his ident- 


ity, and by an_ examination of the 
books of the bank as to the state 
of his account, paid him the amount 


of the check. Dec. 24th, the account of A 
was overdrawn on the books of the First Na- 


1 First Nat. Bank v. Ricker, 71 Ill. 439. 
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tional Bank, and the overdrawing continued 
until the 29th, when the overdraft reached 
nearly $3,000. After bank hours of this last 
day, A was for the first time informed by the 
bank officers of such overdrawing, and he 
then discovered that the check deposited by 
H was a forgery. Notice of the forgery was 
given by the First National Bank to the Com- 
mercial & Farmers’ National Bank Dec. 31st, 
and repayment of the money demanded; but 
the latter denied its liability beyond the 
$100.15, still standing to the credit of H. 
The First National Bank refunded to A the 
amount of the forged check, and sued the 
Commercial & Farmers’ National Bank to re- 
cover the amount thus paid. It was held that 
the law imposed upon the First National Bank 
the obligation of knowing A’s signature, and 
it was, therefore, not entitled to recover from 
the Commercial & Farmers’ National Bank the 
sum of 34,500, paid by the latter toH, on the 
ground that as between parties equally in- 
nocent sand equally deceived, where one is 
bound to know and to act upon its knowledge, 
and the other has no means of knowledge, 
the loss should be thrown upon the former 
rather than upon the latter. It was also 
held that the sending of the check deposited 
by H through the Clearing House, by the 
Commercial & Farmers’ National Bank, and 
the failure to communicate to the First Na- 
tional Bank the fact that it was received from 
a stranger, was not such negligence asshould 
throw the loss upon the former bank.? 

3. Holder of Check not Communicating 
his Suspicions to Drawee Bank.—A_ forged 
check was presented by a merchant in good 
standing to his banker, payable to the order 
of the merchant, which, being indorsed by 
him, was paid. The merchant had once be- 
fore received a check signed by the same 
party, but with a different name. This fact 
he did not communicate to the officers of the 
bank. As soon as the party in whose name 
the forged check was drawn examined his 
bank statement (which was more than a 
month after the payment), he notified the 
merchant who received the payment. Ina 
suit between the bank and merchant, and the 
party whose name was forged, it was held 
that the payee was guilty of negligence in 


* Commercial, ete. Bank v. First National Bank, 30 
Md. ll, a judgment was allowed for the $100.15; Hardy 
v. Chesapeake Bank, 51 Md. 562. 





not communicating to the bank, before pay- 
ment, the suspicious circumstances under 
which he received the draft.* 

4. Oheck Payable to Bearer Purchased of 
Stranger—Delay in Giving Notice of Forg- 
ery.—A forged check, purporting to be drawn 
upon a firm which was one of its customers, 
was payable to a payee named or bearer. 
Another bank, of which the firm was not a 
customer, when the check was presented to it 
by an unknown person, without attempting 
to identify him, and upon his indorsing it in 
the payee’s name, cashed it, and was credited 
with the amount as money by the drawee. 
The drawee negligently failed to discover the 
forgery for a month or two, but then imme- 
diately notified the bank cashing the check, 
which was not prejudiced by the delay. It 
was held that the bank cashing the check 
must bear the loss. The court deemed the 
bank cashing the check negligent in not re- 
quiring the stranger to be identified, even 
though the check was payable to bearer ; and 
that the endorsement of the bank, ‘‘which 
was not necessary to the transfer of the 
check, was a guaranty of the signature of the 
drawer, and the plaintiff had a right to be- 
lieve that the indorser was known to the de- 
fendant by proper inquiry.’’* A bank that 
has negligently cashed a forged check pur- 
porting to be drawn upon another bank, and 
has, upon its indorsement of that check, re- 
ceived payment of the drawee bank, is liable 
to the latter bank for the amount received, 
upon subsequent discovery that the check 
was forged. ‘‘The bank upon whom the 
check is drawn, in the practical administra- 


‘tion of banking business, may well be lulled 


toa less careful scrutiny of its depositors’ sig- 
nature to a check when the same is indorsed 
by another bank with which it is in corre- 
spondence or interchange of business, than it 
would exercise in accepting and paying the 
same check, not so indorsed, to a stranger. 
The indorsement of the check by the payee 
may be said, ordinarily, to be a guarantee of 
the genuineness of the indorsements thereto- 
fore on the paper, and also of the genuineness 
of the drawer’s signature, subject, perhaps, 
to some exception in particular cases, or, for 
instance, where the indorsement is made af- 


3 Rouvant vy. San Antonio Nat. Bank, 63 Tex. 610. 
4 First National Bank y. First National Bank, 151 
Mass. 280. 
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ter the genuineness of the preceding signature 
has been affirmed by the paying bank.’”? 

5. Bank Cannot Charge up Customers 
With the Forged Checks.—‘‘If a bank pays 
money on a forged check, no matter under 
what circumstances of caution, or however 
honest the belief in its genuineness, if the de- 
positor himself be free of blame, and has done 
nothing to mislead the bank, all the loss must 
be borne by the bank, for it acts at its peril, 
and pays out its own funds, and not those of 
the depositor. * * * If a customer of a 
bank, having a deposi’ account, and who is 
in the habit of drawing checks upon that ac- 
count, should, by words or acts, cause the 
bank, the latter acting upon such reasonable 
grounds as prudent business men generally 
act, to make payment on a forged check, 
such customers would not be allowed, as 
against the bank, to set up the forgery that 
he, by his conduct, had induced the bank to 
act on as a genuine check.’’® In case of the 
payment of a forged check, the person whose 
name is forged must disown to the bank the 
validity of the signature as soon as he dis- 
covers it.’ 

6. Purchase of Check from Stranger— 
Party First in Fault.—On September 21st, the 
defendants took of some person (whom they 
could not remember when notified of the 
forgery) in good faith and for full value, a 
check on the plaintiff bank, and on the same 
day deposited it in the Maverick National 
Bank, where they kept their deposit, and at 
once received credit to their account on the 
books of the latter bank. Before depositing 
it they endorsed itin blank. The next day 
the Maverick Bank presented the check at the 
Clearing House, where it was allowed and paid 
by the plaintiff in the usual manner of settling 
daily balance of banks at such house. The 


5 People’s Bank vy. Franklin Bank, 88 Tenn. 299. 

6 Hardy v. Chesapeake Bank, 51 Md. 562; Nat. Bank 
of Commerce vy. Nat. Bank, 55 N. Y. 211, 14 Am. Rep. 
232; Marine Nat. Bank vy. Nat. City Bank, 59 N. Y. 67; 
White v. Continental Bank, 64 N. Y. 316; Clews vy. 
Bank of N. Y., 89 N. Y. 418,42 Am. Rep. 303; Craw- 
ford v. West Side Bank, 100 N. Y. 50; Lewis v. White’s 
Bank, 27 Ilun, 396; National Bank vy. Grocers’ Nat. 
Bank, 35 How. Pr. 412; Welsh v. German Amer. 
Bank, 73 N. Y. 424; Bank of British N. A. v. Mer- 
chants’ Nat. Bank, 91 N. Y. 106. 7 

7 Van Wert Nat. Bank v. First Nat. Bank, 6 Ohio C. 
C. 130; Janin v. London, ete. Bank. 92 Cal 14, 27 Pac. 
Rep. 1100; Shipman v. Bank of N. Y., 126 N. Y. 318, 


27 N. E. Rep. 371, affirming 59 Hun, 621; U.S. v. Nat. 
Exchange Bank, 45 Fed. Rep. 163. 








plaintiff on that day charged on its book this 
check to the supposed drawer, who was their 
customer. The plaintiff retained the check 
until October 2d, when it was sent with other 
checks by it to the person whose name was 
attached as drawer, with the monthly state- 
ment of his account, according to the usages 
of banks; and two days latter he informed 
the bank that the check was a forgery. The 
plaintiff bank acted im good faith in the 
premises, and the agreed statement of facts 
contained a like statement as to the defend- 
ants, the payees of the check. The court 
rested its decision upen two points, holding 
that the payee must refund the money to the 
bank on which it was drawn and which had 
paid it, which was the plaintiff. ‘‘In the 
present case,’’ said the court, ‘‘the check had 
not gore into circulation, and could not get 
into circulation until it was indorsed by the 
defendants. Their indorsement would certify 
to the public, that is, to every one who should 
take it, the genuineness of the drawer’s sig- 
nature; without it the check could not prop- 
erly be paid by the plaintiff. Their indorse- 
ment tended to divert the plaintiff from 
inquiry ana scrutiny, as it gave to the check 
the appearance of a genuine transaction, to 
the acceptance of which the defendants were 
parties. Their names upon the check were 
apparently inconsistent with any suspicion of 
a forgery of the drawer’s name. But to the 
defendants, the presentation by a stranger or 
third party, of a check purporting to be 
drawn to their own order, which such third 
party proposed to negotiate tothem for value, 
was a transaction which should have aroused 
their suspicions. It ought to have put them 
on inquiry for explanations; and if inquiry 
had been properly made it would have dis- 
closed the fraud and prevented its success. 
The case finds that they acted in good faith. 
But that does not exclude such omission of 
due precautions as to deprive them of the 
right to throw the loss upon another party 
who acted in like good faith, and also without 
fault or want of due care.’’® The court 
adopted the rule that, ‘‘if the loss can be 
traced to the fault or negligence of either 
party, it shall be fixed upon him;’”’ and 
added: ‘‘In the absence of actual fault or 
negligence on the part of the drawee, his con- 

8 National Bank of North America y. Bangs, 106 


Mass, 441. 
9 Gloucester Bank vy. Salem Bank, 17 Mass. 33, 42. 
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structive fault, in not knowing the signature 
of the drawer and detecting the forgery, will 
not preclude his recovery from one who has 
received the money with knowledge of the 
forgery, or who took the check, under cir- 
cumstances of suspicion, without proper pre- 
cautions, or whose conduct has been sueh as 
to mislead the drawee, or to induce him to 
pay the check without the usual scrutiny or 
other precautions against mistake or fraud.!° 
These exceptions are implied by the very 
terms in which the general rule is ordinarily 
stated.!! We are aware of no case in which 
the principle that the drawee is bound to 
know the signature of the drawer of a bill or 
check, which he undertakes to pay, has been 
held decisive in favor of a payee of a forged 
bill or check to which he has himself given 
credit by his indorsement.”’ 

7. Payment of Forged Note—Delay in Ex- 
amining.—In America a number of cases on 
the subject of the payment of forged notes have 
arisen. A case frequently cited is Gloucester 
Bank v. Salem Bank,” decided in 1820. That 
isa case of forged bank bills accepted and paid 
by the bank issuing them, and stands on 
quite a different ground from that of the 
payment of a forged check, bill or 
note. For, in case of the payment 
of a forged bank bill by the bank issu- 
ing it, public policy requires that the bank 
must suffer the loss.” In passing on the 
case Chief Justice Parker said: ‘‘The true 
rule is, that the party receiving notes must 
examine them as soon as he has opportunity, 
and return them immediately. If he does 
not, he is negligent; and negligence will de- 
feat his right of action. This principle will 
apply in all cases where forged notes have 
been received; but certainly with more 
strength, when the party receiving them is 
the one purporting to be bound to pay. For 
he knows better than any other, whether they 
are his notes or not; and if he pays them, or 
receives them in payment, and continues 
silent, after he has had opportunity to ex- 
amine them, he should be considered as havy- 
ing adopted them as his own.”’ 

8. Payment of Forged Note Induced by 
Misrepresentations of Holders.—In comment- 
ins See Rouvant v. San Antonio Nat. Bank, 63 Tex. 

1 Citing Ellis y. Ohio Insurance Co., 4 Ohio St. 628. 


12 17 Mass. 33. 
18 U. S. Bank v. Bank of Georgia, 10 Wheat. 333. 





ing upon the right to recover back money 
paid on a forged note, the facts of which are 
too long to here narrate, the Supreme Court 
of Massachusetts said: ‘‘The question which 
we are called upon to decide is, whether, 
under any circumstances, a party may re- 
cover back money paid upon a security bear- 
ing a forged signature of himself, supposing 
it, at the time of payment, to be his own gen- 
uine signature. We can have no doubt that 
he may. This is entirely clear in case he 
was induced to make the payment by fraud 
or misrepresentation. Nor is it necessary 
that fraud or misrepresentation should exist. 
An innocent mistake, whether arising from 
natural or temporary infirmity or otherwise, 
made without fault upon his part, entitles 
him to the same relief. How far this right 
would be affected by neglect upon his part to 
give prompt notice of the mistake, or by any 
change affecting the situation or rights of 
the person to whom the payments is made, 
we are not called upon to consider. Here 
notice was givenimmediately. Whatever se- 
curities were given up by the defendant in 
consideration of the receipt of the forged 
note, had been given up before the payment 
was made. * * * There is no reason, there- 
fore, why the plaintiff should not recover.’’ 
This was a case where a man paid a note, 
supposing at the time that it was his own note, 
but which was in fact a forgery. He recov- 
ered back the money paid." 

9.  Holder’s Indorsement Misleading 
Drawee or Maker.—In June, 1883, a gentle- 
men well known to the defendant bank, to 
be a person of good business standing and 
one of its customers, introduced one A. S. 
Griswold to it who then offered to it a town- 
ship order in the form of a promissory note 
for sale. The bank believed it‘a genuine ob- 
ligation and purchased it at a discount, Gris- 
wold, the payee, indorsing it-in blank. The 
obligation fell due the first of the succeeding 
January. The defendant bank endorsed it 
for collection to its correspondent in a neigh- 
boring town, thirty miles away. The obliga- 
tion was payable at the plaintiff bank. On 
the fourth of the latter month this corre- 
spondent presented the obligation at the 
plaintiff bank, and after due examination of 
its conterts-and the indorsement, and by vir- 
tue of the directions of the person who was 


14 Welch v. Goodwin, 123 Mass. 71. 
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the purported maker, to pay all of his obliga- 
tions which were payable at the bank, and 
who was a customer of the bank, paid it in 
full. ‘Twenty-seven days afterwards, the al- 
leged maker, who lived all this time ten miles 
away in the country, called on request of the 
bank, for the first time, and on examination of 
the paid obligation pronounced it a forgery. 
The plaintiff bank next day notified the de- 
fendant bank of the forgery, tendered back 
the forged obligation, and demanded a return 
of the money paid. Thiswas refused. There- 
upon the plaintiff bank sued the defendant 
bank and was defeated; but on appeal the 
case was reversed. The defense was that the 
bank was bound to know the signature of 
the maker, for it acted as his agent in mak- 
ing the payment. The court admitted the 
general rule laid down in Price v. Neale, but 
called attention to the disinclination of courts 
to extend it by analogy to other and similar 
cases, and to the fact that it had been dis- 
proved by writers on the subject. The court 
then said, after calling attention to the fact 
that Griswold put the note into circulation by 
his indorsement, and the defendant, for the 
purpose of obtaining the money, also in- 
dorsed and presented it to the plaintiff, said: 
‘*The responsibility of a bank under the rule 
we have stated is based upon presumption 
alone, and is decisive only when the party re- 
ceiving the money has in no way contributed 
to or permitted the mistake or fraud. * * * 
The plaintiff’s indorsement upon the instru- 
ment, whatever may have been the purpose 
of that indorsement, would tend to divert 
the plaintiff from inquiry and scrutiny, for 
it gave to the paper the appearance of a gen- 
uine transaction. The names of Griswold and 
the defendant on the back of the paper would 
apparently beinconsistent with any suspicion 
of a forgery of Johnston’s [the alleged mak- 
er] name. The defendant was a bank doing 
business in an adjoining county. Its indorse- 
ment, following that of Griswold, would 
hardly fail to inspire confidence in the gen- 
uineness of the paper—as vouching for it.’’ 
After alluding to the rule of some of the 
cases that the defendant cannot prevent a re- 


15 Citing 2 Daniel Neg. Inst. (4thed.), $$ 1361, 1362; 
Chitty on Bills (138th Am. ed.), 471, 485; 2 Morse Banks 
(7th ed.), §§ 464, 465, 466. See a very able defense of 
Price v. Neale (3 Burr. 1354, 1 W. BI. 390)). See also, 


9 Amer. L. Rey. 411, to the contrary in 4 Harv. Law 
Rey. 297. 








covery unless it will place him in a worse po- 
sition than if payment had been refused, the 
court added: ‘‘But, however, this may be, 
we cannot say that the defendant’s endorse- 
ment of the forged instrument did not in 
some degree induce the payment of the money. 
We do not think the allegation in the answer 
that the paper was endorsed by the defend- 
ant, for collection, can materially affect the 
question of laches.’’"© The court said notice 
of the forgery and demand for a return of 
the money must be made within a reasonabie 
time, but what is a reasonable time depends 
on the circumstances of each case.” 

10. Mere Delay not Fatal—Payee’s Change 
of Position during the Period of Delay.—In 
the case just cited the court declared that 
‘*Mere space of time is not important [when 
the person receiving the money has been 
guilty of negligence] unless it be made to 
clearly appear that the holder will be put 
to more liability, trouble or expense by resti- 
tution then, than if notice had been received 
earlier. In the present case the appellee had 
no indorser behind it but the forger, and so’ 
far as can be known from the answer any 
remedy which the appellee may have had 
against him remains unimpaired.’’ Appar- 
ently the defendant took a cue from this 
clause of the opinion, and on a second trial 
amended its answer so as to show that at the 
time the plaintiff paid the amount ofthe note 
to it the payee of the note, its indorser, 
resided in the city where the defendant bank 
was situated and had property and cash in 
his own right in value six times the amount 
of the note; and that before it received no- 
tice of the forgery this payee had sold his 
property, took all his assets, left the city 
and no one knew where he had gone or where 
he was, although it had made diligent 
search to find him. On a second appeal 
this defense was held to be insufficient, be- 
cause it did not show how long the payee 
(who indorsed the note to the defendant) 
owned the property and resided in the de- 


16 The court cite and say that in the case of National 
Bank of N. A. v. Bangs, 106 Mass. 441, “‘the indorse- 
ment was for collection,’ but this is erroneous. 
The Northwestern National Bank v. Bank of Com- 
merce, 107 Mo. 402, such an indorsement was held not 
to be such an act as the paying bank had a right to 
rely upon. 

7 First National Bank of Crawfordsville v. First 
National Bank of La Fayette. 4 Ind. App. 355, 30 N. 
E. Rep. 808. 
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fendant’s city after it received the money, 
nor how long it knew his whereabouts after 
that point of time; for, said the court, he 
may have disposed of his property in a few 
hours, and left for parts unknown to the de- 
fendant. The court also held that the first 
case found that the defendant had misled 
the plaintiff and that that fact was res judi- 
cata. The plaintiff therefore recovered.’® In 
an Ohio case it was pertinently remarked: 
“To entitle the holder to retain money ob- 
tained by mistake, upon a forged instrument, 
he must occupy the vantage ground by put- 
ting the drawee alone in the wrong; and he 
must be able truthfully to assert that he put 
the whole responsibility upon the drawee and 
relied upon him to decide, and that the mis- 
take arising from his negligence cannot now 
be corrected without placing the holder in a 
worse position than though payment had 
been refused.’’! 

11. Rule of Price v. Neale does not Ap- 
ply toa Stranger to the Paper.—The rule 
laid down in Price v. Neale (3 Burr, 1354), 
a leading case on the payment of forged 
paper, does not apply to a person who is a 
stranger to the paper. ‘‘There is good rea- 
son,’’ said the Supreme Court of Vermont, 
‘for the distinction, upon which the author- 
ity of that case (Price’s case) rests, to be 
found in the intrinsic character of the 
transaction itself. The presentment of a bill 
to the drawee is a direct appeal to him to 
sanction or repudiate it. It is an inquiry as to 
its genuineness, addressed to the party who, 
of all men, is supposed best able to answer 
it, and whose decision is most satisfactory. 
He is, moreover, the person to whom the bill 

18 National Bank of La Fayette v. First National 
Bank of Crawfordsville, 36 N. E. Rep. 382; 8 Ind. 
App. 

19 Ellis vy. Ohio, ete. Co., 4 Ohio St. 628. See also 
National Bank of N. A. v. Bangs, 106 Mass. 441. 
“Mere lapse of time in the abstract, however long, 
will not bar the right of the party to allege the 
forgery, provided he does it within a reasonable time 
after it is discovered.” Weissner v. Denison, 10 N. Y 
68, 61 Am. Dee. 781. “If reasonable diligence is ex- 
ercised in giving notice after the forgery comes to 
light it is all that any of the parties can require.” 
Bank of Commerce y. Union Bank, 3 Const. 230. See 
also Third National Bank vy. Allen, 59 Mo. 310; Canal 
Bank y. Bank of Albany, 1 Hill, 287; Koontz v. Central 
National Bank, 51 Mo. 275; Lyle v. Schinsnebarger, 
17 Mo. App. 66; First National Bank v. State Bank, 22 
Neb. 769, 3 Am. St. Rep. 294; McKleroy v. Southern 
Bank, 14 La. Ann. 458, 74 Am. Dec. 438; National Bank 
v. Bangs, 106 Mass. 441,8 Am. Rep. 349; Durrant vy. 
Ecclesiastical Courts, L. R. 6 Q. B. Div. 284. 


itself points as the legitimate source of in- 
formation to others, and if he was permitted 
to dishonor it the very foundation of confi- 
dence in commercial paper would be shaken. 
There is a wide difference between such a 
transaction and the passing of paper as a 
representative of money, between persons 
equally strangers to it, inthe ordinary course 
of business. In the latter case, the receiver 
relies, in a measure, upon the paper, while in 
the former the case is reversed, and the holder 
relies and has a right to rely, upon the de- 
cision to whom the pill is addressed, and who 
alone is to determine whether it shall be 
honored or not.’’” 

12. General Rule Deducible from the 
Foregoing Citations.—The rules applicable to 
the payment or acceptance of forged paper, 
deducible from the decided case, has been 
admirably stated by Justice Devens in First 
National Bank of Danvers v. First National 
Bank of Salem,”! as follows: ‘‘In the usual 
course of business, if a check purporting 
to be signed by one of its depositors is paid 
by a bank to one who, finding it in circula- 
tion or receiving it from the payee by indorse- 
ment, took it in good faith for value, the 
money cannot be recovered back on the 
discovery that the check is a forgery. It is 
presumed that the bank knows the signature 
of its own customers, and therefore is not en- 
titled to the benefit of the rule which in case 
of forgery permits a party to recover back 
money paid under a mistake of fact as to the 
character of the instrument by which the 
fraud had been effected. This presumption 
is conclusive only where the party receiving 
the money has in no way contributed to the 
success of the fraud, or the mistake of fact 
under which the payment has been made. In 
the absence of actual fault on the part of the 
drawee, his constructive fault in not know- 
the signature of the drawer and detecting the 


2 Bank of St. Albons v. Farmers’ Bank, 10 Vt. 114, 
33 Am. Dec. 188. See National Bank vy. National Me- 
chanic’s Bank, 55 N. Y. 211, 216; Allen v. Fourth Nat. 
Bank, 59 N. Y. 12,19. In Fuller v. Smith, Ry. & M. 
49, the plaintiffs, bankers, discounted for the defend- 
ants, who were bill brokers, a bill of exchange which 
the latter did not endorse. The signature of the 
drawer and acceptor, the latter of whom kept an ac- 
count with the plaintiff, was forgotten; it was held 
that the defendants were liable to refund the money, 
and that the fact of their having paid over the amount 
to the indorsee for whom they were brokers, would 
not relieve them from their liability. 





21 151 Mass. 280. 
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forgery will not preclude his recovery from 
one whe took the check under circumstances 
of suspicion without proper precaution, or 
whose conduct has been such as to mislead 
the drawee or induce him to pay the check 
without the usual security against fraud.” 
Where a loss must be borne by one of two 
parties alike innocent of the forgery can be 
traced to the neglect or fault of either, it is 
reasonable that it should be borne by him, 


even if innocent of any intentional fraud, | 


through whose means it has succeeded.” To 
entitle the holder to retain money obtained 
by a forgery, he should be able to maintain 
that the whole responsibility of determining 
the validity of the signature was placed upon 
the drawee, and the vigilance of the drawee 
was not lessened and that he was not lulled 
into false security by any disregard of duty 
on his own part, or by the failure of any pre- 
cautions which from his implied assertion in 
presenting the check as a sufficient voucher 
the drawee had a right to believe he had 
taken.’’** We add another rule, which is that 
‘*Where the payment is made without pre- 
sentation and accepted subject to future ex- 
amination of the paper, the case is not within 
the exception in Price v. Neale, and the or- 
dinary rules respecting money paid by mis- 
take and negligence and its consequence 
should be applied.’’” 

13. Position of Receiver of Proceeds 
not Changed by Being Forced to Repay.—It 
is quite manifest from a review of the fore- 
going authorities that there is a very decided 
leaning towards the rule to allow a recovery 


22 City National Bank of N. A. v. Bangs, 106 Mass. 
441, 445. 

*23 Citing Gloucester Bank y. Salem Bank, 17 Mass. 
33. We add Bernheimer vy. Marshall, 2 Minn. 78. 

4 Citing Ellis v. Ohio, ete. Co., 4 Ohio St. 628; Rou- 
vant v. San Antonio Nat. Bank, 63 Tex. 610; First 
Nat. Bank of Quincy v. Ricker, 71 Ill. 439, 

2 Allen y. Fourth Nat. Bank, 59 N. Y. 12, affirming 
387 N. Y. Sup. Ct. 187. See U.S. v. Nat. Park Bank, 
6 Fed. Rep. 852. That drawee is bound to know sig- 
nature, see Levy v. Bank of U.S.,1 Binney, 27; Stout 
v. Benoist, 39 Mo. 277; N. W. Nat. Bank v. Bank, 107 
Mo. 402; that the mere presentation of a bill and stat- 
ing that he, the holder, has such a bill, is not a war- 
ranty that itis genuine, see Bernheimer vy. Marshall, 
2 Minn. % (but see White v. Continental Nat. Bank, 
64 N. Y. 316), that one who pays a forged note cannot 
recover back the proceeds, see Johnson v. Commer- 
cial, Bank, 27 W. Va. 343, 55 Am. Rep. 315; and that a 
bank which has true signatures of the drawer in its 
possession and fails to compare them with the signa- 
ture on the check, whereby the forgery would prob- 
ably have been discovered, see Howard v. Mississippi 
Valley Bank, 28 La. Ann. 727. 








on the part of the drawee of a forged check 
or bill or maker of a forged note paying it, 
to allow him to recover back the money even 
where both parties are equally innocent, if by 
such payment the person so receiving the 
proceeds will not be placed in a worse posi- 
tion than he would if payment had never been 
made. In the adoption of this rule the reason 
for the old rule requiring the drawee or 
maker to accept or pay the check, bill or note 
at his peril, because essential to maintain 
the stability of commercial paper is, ina 
measure, swept away ; but it is quite manifest 
that such innovation upon the old rule is quite 
equitable, and especially is that true where 
the person compelled to refund may resort to 
some one who is responsible to him, and so 
on to the person in fault. Thus it has been 
held in Illinois that a bank by indorsing a 
check on another bank for the purpose of 
obtaining its payment, guaranties the genu- 
ineness of all preceding signatures, including 
the signature purporting to be that of the 
maker; and it is liable to the drawee for 
money received by it from the latter on such 
a check, the signatures to which are forged, 
notwithstanding the drawee is bound to know 
its depositor’s signature, where it loses noth- 
ing by the delay in discovering the forgery, 
or by the payment of the check.* Another 
question is, what part of the proceeds paid on 
a forged check or bill shall the person re- 
ceiving it be allowed to retain? Suppose the 
bill, by way of illustration, is $1,000, and the 
person purchasing it has paid only $900, but 
received its full face value; shall he be al- 
lowed to retain the $1,000 or only $900? In 
equity he should refund the extra $100; for 
he has no right to insist that he shall make a 
profit at the expense of the drawee. If he is 
reimbursed that is all he is entitled to retain. 
The transaction may be likened to the case of 
a purchaser of a note, before maturity, by a 
bona fide purchaser for value. If there be a 
failure of consideration between the maker 
and payee, or no consideration, the payee’s 
assignee can recover from the maker just 
such a'sum (possibly with interest) as he paid 
for the note. He cannot make a profit out 
of the transaction, to the maker’s damages.” 

% First Nat. Bank v. N. W. Bank, 40 III. App. 640, 
affirmed on another point, 29 N. E. Rep. 884. See 
also Janin v. London, etc. Bank, 92 Cal. 14, 27 Pac. 


Rep. 1100. 
27 Huff v. Wagner, 63 Barb. 215. We are well aware 
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This is unquestionably a reasonable and 
equitable rule. W. W. THornton. 
Indianapolis, Ind. 


that there are cases holding that the assignee of a 
note may recover the full amount of the face of the 
note, regardless of the amount he may have paid for 
it, when the consideration for its execution has failed; 
but we regard the rule of the New York case as by far 
the better rule and more cognizant with principles of 
equity. See Murphy v. lucas, 58 Ind. 360. 








MUTUAL BENEFIT ASSOCIATION—CHANGE OF 
BENEFICIARY — REQUIREMENTS OF BY- 
LAWS. 





Supreme Court of California, Sept. 24, 1894. 

1. Where the by-laws of a mutual benefit association 
provide that, to change the beneficiary in a_ policy, 
the policy shall be surrendered, the beneficiary 
named in the policy is entitled to the money, though 
the insured, who married after taking out the policy, 
intended to make his wife the beneficiary, and a few 
days before his death handed the policy to his brother, 
who promised to have the wife made the beneficiary, 
but failed to do so. 

2. A mutual benetit association cannot, after a pol- 
icy holder’s death, waive the requirements of the by 
laws as to the mode of changing the beneficiary in the 
policy. 

BELCHER, C.: In July, 1886, Alexander Me- 
Laughlin became a member of Mission Council 
of Chosen Friends, a corporation organized and 
existing under the laws of the State of Indiana, 
and received a relief fund certificate, stating that 
he had become a member of the order, ‘‘and en- 
titled to all the rights and privileges of member- 
ship, and a benefit of not exceeding two thousand 
dollars from the relief fund of said order, which 
sum shall in case of death be paid to the nephews 
and nieces, John, Robert, Jennie, and Lottie Me- 
Laughlin, children of Armor McLaughlin, in 
the manner and subject to the conditions set 
forthinthe laws governing said relief fund and 
in the application for membership.’ Afterwards 
Mission Council was dissolved, and he became a 
member of Home Council of the same order, and 
continued to be a member thereof, in good stand- 


ing, until he died, on March 28, 1890. On 
February 18, 1890. he and the plaintiff inter- 


married, and thereafter were husband and wife 
up to the time of his death. In August, 1800, the 
plaintiff commenced this action against the four 
beneficiaries named in the relief fund certificate, 
their father, Armor McLaughlin, and the Su- 
preme and Home Councils of the order of 
Chosen Friends, alleging in her complaint facts 
which it was claimed entitled her to the $2,000 to 
be paid on the death of her husband. Before the 
trial of the action all the parties thereto entered 
into a written stipulation whereby the said coun- 
cils disclaimed any and all interest or right in or 
to the $2,000 in controversy, and whereby it 


deposited in a certain savings bank, in the names 
of the attorneys of the parties, in trust for the 
person or persons who should be found entitled 
thereto by the final judgment to be rendered in 
the action; and, in pursuance of this stipulation, 
the money was deposited as agreed, and the ac- 
tion was then dismissed as to the defendant 
councils. After trial the court found the facts to 
be substantially as alleged in the complaint, and, 
as conclusions of law, that the plaintiff was en- 
titled to the said money. Judgment was accord- 
ingly entered in her favor, from which and from 
anorder denyinga new trial the defendants the 
McLaughlins appeal. 

Appellants contend that the decision was not 
justified by the evidence. and was against 
law, and also that several errors of law were 
committed by the court in its rulings upon the 
admission of evidence. 

The constitution and laws of the order contain 
the following provisions: 

‘Sec. 111. There shall be connected with this 
order a relief fund, from which each beneficiary 
member, the person or persons designated by 
said member related to or dependent upon him 
or her, or the legal representatives of such person 
or persons, shall be entitled, under the preseribed 
regulations and conditions, to draw a sum not 
exceeding the amount named in his or her certifi- 
eate, as hereinafter specified. During his or her 
life each member shall have full control of his or 
her interest in this fund,” ete. 

“See. 162. Each member shall enter upon his 
application the name or names of the person or 
persons related to him or her to whom he or she 
desires the benefit tobe paid in case of death, 
subject, however, to such future disposal of the 
benefit as the member may thereafter direct, not 
in conflict with section 111, and the same shall be 
entered in the relief fund certificate according to 
such direction.” 

“Sec. 172. A member in good standing may at 
any time surrender his or her relief fund certifi- 
sate, and anew certificate shall then be issued, 
payable to such person or persons related to or 
dependent upon him or her as the member may 
direct, upon payment of the certificate fee ($1).”’ 

To establish the plaintiff's right to the money 
as against the beneficiaries named in the certifi- 
cate, evidence was introduced on her behalf 
showing the following facts: C. L. Stone was the 
secretary of Mission Council when Alexander 
McLaughlin became a member thereof, and con- 
tinued to be its secretary until it ceased to exist, 
and as such secretary he issued to McLaughlin 
his relief fund certificate. They were intimate 

friends, and in 1888 both became members of 
Home Council at the same time. McLaughlin 
never attended any of the meetings of either 
council after his initiation. Ston@ was never 
secretary of the new council, but he paid all of 
McLaughlin’s dues, and from time to time 


furnished him with receipts therefor, signed by 





was agreed that the said sum of money should be 





About a 


its secretary, who was a Mrs. Carroll. 
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week after plaintiff and McLaughlin were mar- 
ried, he gave her his certificate, and she put it 
away, and thereafter retained possession of it un- 


til after his death. At the time of handing the 
certificate to her, he told her he was going out 


that day to see Mr. Stone, and have it changed to 
her name. He returned in the evening, and told 
her he had not been able to find Mr.Stone. On 
March 7th he saw Stone, and told him he desired 
to have the certificate changed, and made pay- 
able to his wife, and thereupon they agreed to 
meet at the next regular meeting of the Home 
Council, to be held on March 11th, and have the 
change made. Stone then told him that it would 
be necessary to write out an application to the 
secretary and to surrender the certificate. He 
told his wife of the appointment made with 
Stone, and together they went to the meeting 
agreed upon, but Stone was not there, and noth- 
ing was done. Three days latter he was taken 
sick with pneumonia, from which 

never On March 28d plaintiff sent 
word to Armor McLaughlin, telling him of her 
husband’s condition. 


sickness he 
recovered. 


Armor ealled that evening, 
and, finding his brother very sick, advised him 
to transfer all his property to his wife. Alexander 
then asked Armor to have the certificate changed 
and made payable to his wife, and asked her to 
get the certificate which she did. Armor read it 
over, and then handed it back, saying, ‘I will 
attend to it to-morrow.” As Armor was leaving 
the he said to Web- 
ster, a brother-in- the plaintiff, that 
he would go the first thing the next morning 
and have the certificate changed, and that, in case 


house that evening one 


law of 


he could not get itchanged, or his brother should 
die, he would draw the money in the children’s 
naines, and turn it over to the plaintiff. Armor 
called again the next day, and in his presence 
Alexander then transferred to his wife his 
property, consisting of a lot in Seattle and $2,500, 
money on deposit in a bank, and during that day 
Armor stated to suid Webster that he had sent 
one Hansen with $25 to see the secretary and 
have it all straightened out; and in the afternoon 
of the same day Alexander called Webster to his 
bedside, and asked him if everything had been 
straightened, and mentioned the certificate, and 
Webster, relying on what Armor had told him, 
said it had: and he saidit was all right. Plaintiff 
first learned that she had not been substituted as 
beneficiary about a month after her husband’s 
death. Meantime plaintiff had frequently asked 
Armor about the certificate, but he gave no defi- 
nite answer, and said he did not know anything 
about the laws of the society, but, anyway, she 
would not hear anything for 60 or 90 days. 


all 


It is urged on behalf of respondent that the 
laws of mutual benefit associations, providing 
how a change of beneficiaries may be made, are 
for the protection and benefit of the assoviation 
alone, and that when in this the councils 
entered into the stipulation above referred to, 
and thereby disclaimed any right to the money 


case 





in controversy, they in effect waived, as they 
might do, a compliance with their laws by 
McLaughlin, and hence that appellants cannot in- 
voke them for their benefit. It is further urged 
that since McLaughlin expressed a desire to 
have the certificate changed by substituting re- 
spondent as beneficiary therein, and took the 
steps indicated to accomplish that end, it should 
be regarded, under the rule that equity will con- 
sider that done which 
fact changed, so asto entitle 
We do 
any way material to a determination of the case. 
It shows only that the councils made no elaim to 
the money, and were willing to pay it into court, 


as in 
respondent to the 
regard the stipulation as in 


ought to be done, 


money. not 


and let it go to the party or parties who might 
be adjudged entitled to it. It 
his life McLaughlin had full control over bis in- 
terest in the fund, and had a right at 


is true that during 
any time to 
have his certificate changed by substitutinga new 
beneficiary; and, while he lived, the beneficiaries 
named in the certificate had no vested interest in 
the money to be paid on his death; but, when he 
died, the right to the did 
the respondent or appellants, 


money vest either in 


and the coun- 


cils had thereafter no power, by stipulation or 


otherwise, to change or affect that right. The 
question, then, is, did the expressetl desire of 


MeLaughlin to have the respondent substituted 
to that end, 
when the 
but remained all 


as beneficiary, and 
have the effect to 
certificate was not 


the steps taken 
make the change, 
surrendered, 

the time in respondent’s possession, and no ap- 
plication was made to the secretary or other offi- 
cer to have it changed? This is the first time 
that a question of this character bas ever been 
presented to this court for decision, but there 
have been numerous decisions in States 
directly bearing upon it. The general and pre- 
vailing rule, as shown by these decisions, is that, 
when the laws of a benefit society prescribe a 
mode of changing the beneficiary. the mode pres 


other 


scribed must be followed, and no change ean be 
made in any other manner. See Nibl. Mut. Ben. 
Soe. § 221 et 9eq., and cases cited; also, Bac. Ben. 
Soe. § 307, and cases cited. In Wendt v. Legion 
of Honor, 72 Iowa, 682, 34 N. W. Rep. 470, it was 
held that, as the provisions of the constitution 
pertaining to the subject were a part of the con- 
tract of insurance, the insured could not make 
any change of beneficiaries, except by compliance 
therewith, and also that expressed intentions and 
oral declarations can have no effect to change 
beneficiaries; and in that case, asin this, it was 
claimed that, as the order was willing to pay the 
money into court to be disposed of as should be 
directed by the final judgment, it had waived a 
compliance withits laws. The court said: “But 
it is said this isa matter to which the defendant 
can only object. We think differently. While 
the heirs, during the life of the assured, had no 
right in the policy, their interest being nothing 
his death they 
acquired rights which cannot be cut off except in 


more than in expectancy, upon 
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the manner prescribed by thecontract. If that 
was not done, the defendant could not, even by 
positive consent after their rights had attached, 
by act or word do anything to defeat these rights. 
It is controlled by the contract as it was at the 
death of the assured.’’ In Supreme Conclave v. 
Cappella, 41 Fed. Rep. .1, the general rule is de- 
clared as follows: ‘In making such change of 
beneficiary, however, the insured is bound to do 
it inthe manner pointed out by the policy and 
the by-laws of the association, and any material 
deviation from this Course will invalidate the 
transfer.’ It is said in that case, however, that 
the general rule is subject to three exceptions: 
(1) If the society has waived a strict compliance 
with its own rules, and, in pursuance of a re- 
quest of the insured to change his beneficiary, 





has issued anew certificate, the original bene- 
ficiary will not be heard to complain that the 
course indicated by the regulations was not pur- 
sued. (2) Ifit be beyond the power of the in- 
sured to comply literally with the regulations, a 
court of equity will treat the change as having 
been legally made. (3) If the insured has pur- 
sued the course pointed out by the laws of the 
association, and has done all in his power to 
change-the beneficiary, but, before the new cer- 
titicate is actually issued, he dies, a court of 
equity will treat such certificate as having been 
issued. The same exceptions are recognized in 
some of the other cases, but it is evident that this 
case does not come within either of them. Here 
the council did not waive a compliance with its 
laws, and issue a new certificate, and it was not 
beyond the power of the insured to comply 
literally therewith. Nor did the insured pursue 
the course pointed out by the laws, and do all in 
his power to have the change made. He might 
have had the certificate surrendered as required, 
but this was never done or attempted to be done, 
and no application to the secretary for a change 
was made. We conclude, therefore, that the 
case falls within the general rule, and that the 
beneficiaries named in the certificate were en- 
titled to the money, and the court below should 
have so determined. We advise that the judg- 
ment and order be reversed, and the cause re- 
manded, with directions to the court below to 
enter judgment in favor of the appellants. 


NoTe.—The right of a person to whom a certificate 
of membership in a benefit society is issued to direct 
the payment of the proceeds of the contract to a per- 
son other than that named therein, is the most marked 
distinction between these forms of insurance and or- 
dinary policies. 16 Amer. & Eng. Encyclopedia of 
Law, 53; Bacon Ben. Soc. & L. Ins. 289. Under the 
contracts and laws of most societies the power of 
appointment partakes so far of the nature ofa testa- 
mentary devise that it may be revoked and a new des- 
ignation made at any time before the maturity of the 
contract, and the same rules of construction apply as 
in case of other testamentary writings. Union Mut. 
Aid Assoc. y. Montgomery, 70 Mich. 587; Continental 
Life Ins. Co. vy. Palmer, 42 Conn. 64; National Amer. 
Assoc. y. Kirgin, 28 Mo. App. 80; Thomas vy. Leake, 








67 Tex 469; Holland vy. Taylor, 111 Ind. 125. The 
doctrine is now well settled that, in the absence of pro- 
hibitory provisions in the by-laws of the society or of 
a previous delivery of the certificate to the benefi- 
ciary, the latter may be changed by the member at 
will. Massachusetts Catholic Order ete. v. Callahan, 
146 Mass. 391; Shillinger v. Boes, 85 Ky. 357; Masonic 
Mut. Ben. Soc. y. Burkhart, 110 Ind. 789; Milner v. 
Bowman, 119 Ind. 448; Byrne v. Casey (Tex.), 8S. W. 
Rep. 88; Brown v. Grand Lodge (Iowa), 45 N. W. 
Rep. 884; Supreme Council, ete. v. Priest, 46 Mich. 
29; Given v. Wisconsin Odd Fellows Mut. L. Ins. 
Co., 71 Wis. 547. The laws of the organization 
regulate and govern the method of changing the bene- 
ficiary. Whatever formalities they prescribe must be 
observed and complied with. The expression of one 
method impliedly exeludes all others. Supreme 
Council, ete. v. Smith (N. J.), 17 Atl. Rep. 770; 
Hainer v. lowa Legion, 78 Iowa, 245; Olmstead v. 
Masonic Mut. Ben. Society, 37 Kan. 98. However, 
the authorities vre not uniform in holding that no 
change of beneficiaries can be made otherwise than 
as provided in the laws of the society. 16 Amer. & 
Eng. Encyclopedia of Law, 56; Hirsh y. Clark, 
(Iowa), 47 N. W. Rep. 78; Splawn y. Chew, 60 Tex. 
532; Manning vy. Ancient Order United Workmen, 86 
Ky. 136; Nally v. Nally, 74 Ga, 669. But by law pro- 
visions regulating the manner of changing benefi- 
ciaries are intended only for the convenience of the 
society and may be waived by it (Southern Tier Mas. 
telief Ass. v. Laudenbach, 5 N. Y. Supp. 79; Man- 
ning v. Ancient Order, ete. (Ky.), 58. W. Rep. 385), as 
well as by the original beneficiary. Marsh v. Supreme 
Council, 149 Mass. 512. A party may be estopped 
from setting up the invalidity of the change of bene- 
ficiary, as where the aunt of a member having the 
certificate in her posses-ion refused to give it up for the 
purpose of allowing a change to be made. Supreme 
Conclave vy. Cappella, 41 Fed. Rep. 1. Whenever 
the member has done the acts required of him 
by the by-laws to effect the change, the neg- 
lect of the agents of the association to give it 
effect will not be allowed to defeat his object. 
National Amer. Asso. v. Kirgin, 28 Mo. App. 80; 
Grand Lodge, ete. vy. Child, 70 Mich. 163. Nor can 
they require the performance of impossible condi- 
tions though directed in the by-laws. Isgrigg v. 
Schooley (Ind.), 25 N. E. Rep. 151. Though the gen- 
eral rule is that the consent of the beneficiary is not 
required (Luhrs vy. Supreme Lodge, ete., 7 N. Y. 
Supp. 487; Supreme Council v. Morrison (R. I.), 17 
Atl. Rep. 57), in order to effect a change, it may 
be otherwise provided in the by-laws. And even 
without such provisions, the interest of the bene- 
ficiary may become vested so that his consent will be 
necessary. 16 Amer. & Eng. Ency. of Law, 57; But- 
ler v. State Mut. Life Assur. Co., 8 N. Y. Supp. 411. 
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ELLiorr’s GENERAL PRACTICE. 

This treatise is founded on a book by the same 
authors called “‘The Work of the Advocate,” which 
was favorably received by the profession upon its ap- 
pearance some years ago but which is now out of 
print. That work now appears enlarged into a treatise 
on general practice. The authors have carried their 
work far beyond the scope of the former title and for 

+ that reason have adopted a more comprehensive one. 
The preface says that the work “‘as it is now enlarged, 
covers the entire work of the advocate in the prepara- 
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tion and trial] of causes. It begins with the first steps 
in gathering the facts and follows tbe proceedings 
through the preparation for trial the conduct of 
the trial, and the preparation for appeal.” 
The treatise is in the shape of two large volumes each 
of eight hundred pages. A statement of the sub- 
jects of the chapter will have to suflice for an under- 
standing of its scope. ChapterI. Learning and pre- 
paring the facts. Chapter II. Ascertaining and pre- 
paring the law of the case. Chapter III. The theory 
of the case. Chapter IV. Courts. Chapter V. Judges 
and judicial officers. Chapter VI. Jurisdiction. 
Chapter VII. Choosing the form, remedy and mode 
of trial. Chapter VIII. Time of bringing the action. 
Chapter IX. Precautionary steps and incidental mat- 
ters. Chapter X. Bringing the action — Process— 
Chapter XI. Auxiliary proceedings. Chapter XII. 
The instruments of evidence. Chapter XIII. Ques- 
tions of law and fact. Chapter XIV. Settling contro- 
versies out of court by compromise. Chapter NY. 
Arbitration and award. Chapter XVI. Appearance. 
Chapter XVII. Continuance. Chapter XVIII. Change 
of venue. Chapter XIX. Impaneling the jury. Chap- 
ter XX. The right to open and close. Chapter XXI. 
The statement of the case. Chapter XXII. Separating 
and limiting number of witnesses. Chapter XXIII. 
Delivery of the evidence. Chapter XXIV. The ex- 
amination-in-chief. Chapter XXV. The cross exami- 
nation. Chapter XX VI. The re-examination. Chap- 
ter XXVIII. Impeachment of witnesses. Chapter 
XXVIII. Inspection and view. Chapter XXIX. The 
address to the jury. Chapter XXX. Argument of 
questions of law. Chapter XXXI. Fallacies and arti- 
tices. Chapter XXXII. Withdrawing the case from 
the jury. Chapter XXNXIIL. Instructing the jury. 
Chapter XXXIV. Special interrogatories. Chapter 
XXXY. Special verdicts. Chapter XXXVI. The ver- 
dict and its incidents. Chapter XXXVII. Trial and 
finding by the court. Chapter XXXVIII. Proceeding 
after verdict or finding. Chapter XNXIX. Judgment 
and decrees. Chapter XL. Preparations for appeal. 
The authors of this treatise are both well known to 
the profession. The elder—Judge Byron K, Elliott—is 
an ex-judge of the Supreme Court of Indiana, who 
through long and distinguishe‘l services upon that 
bench has acquired an enviable reputation. The junior 
—Mr. William F. Elliott, is a successful practitioner 
of the Indianapolis bar, who has manifested consider- 
able literary legal ability. The reputation and char- 
acter of these gentlemen is in itself an ample guaran- 
tee of good, careful and painstaking work. The 
examination we have made of it justifies such conti- 
dence. It is well written, logically prepared, is a phy- 
losophical treatise and not a mere digest and has a volu- 
mninous and exhaustive citation of cases. It should be 
in the library of every practitioner. The mechanical 
execution of the volumes does great credit to the 
publishers—Bowen- Merrill Company, Indianapolis. 
AMERICAN STATE REPORTS, Vol. 38. 

Among the many interesting cases reported in this 
volume will be found Minneapolis Co-operative Co. v. 
Williamson (Minn.), on what justifies a tenant in aban- 
doning leased premises; State v. Duncan (Wash.), on 
cross-examination of defendant in criminal prosecu- 
tions; Isham vy. Post (New York), on care required of 
bankers acting as agents or bailees. To these cases as 
well as to many others inthe volume there are ap- 
pended exhaustive and valuable notes by the editor, 
A.C. Freeman. This excellent series of selected re-'° 
ports of cases is published by Bancroft-Whitney Co., 
San Francisco. 
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1. ADMINISTRATION — Executors— Joint Liability. — 
The fact that administrators or executors have filed a 
joint final account, and that a certain balance has been 
adjudged by the orphans’ court to be due thereon, is 
not per se conclusive asto their joint liability for the 
amount so settled.—WEYMAN V. THOMPSON,N. J., 30 
Atl. Rep. 249. 

2. ADMINISTRATION — Purchase on Demands by Ex 
ecutor.—Where «a judgment against an insolvent estate 
is purchased in trust for the executrix, though with- 
out her knowledge, it can be enforced, as against 
creditors, only for the amount paid therefor.—WoOoDSs 
Vv. IRWIN, Penn., 30 Atl. Rep. 232. 

38. ADMIRALTY JURISDICTION— Insolvency.—A vessel 
in the possession of an assignee for the benefit of 
creditors, under the Oregon insolvent law, is not inthe 
custody ofthe court,so as to prevent a proceeding 
against her in admiralty to enforce a maritime lien.— 
HOGUE V. THE CITY OF FRANKFORT, U.S. D.C. (Oreg.), 
62 Fed. Rep. 1006. 

4. ADMIRALTY — Salvage Services— Action in State 
Court.— The laws of Georgia furnish to suitors no 
remedy or process which operates purely as a pro- 
ceeding in rem. Consequently, that principle in the 
law of salvage which allows bounties and rewards for 
perilous service, in addition to the actual value of the 
service, cannot be recognized and applied by the 
courts of the State, but should be treated as matter be 
longing exclusively to the admiralty jurisdiction of 
the United States. Butthe peril of the service, both 
to life and property, and the value of the property 





saved, may be taken into consideration in arriving at 
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the value of the service, where there was no express 
agreement touching the amount of compensation.+~ 
ANTHANISSEN V. DART, Ga., 208. E. Rep. 124. 

5. ADVERSE POSSESSION — Payment of Taxes, — 
Where, in trespass to try title, defendant, claiming 
under the five-years statute of limitations, showed 
payment of the taxes for the necessary number of 
years, it was immaterial that he failed to pay the taxes 
forthe current year, which fell due after the action 
was brought, though a few months of that year were 
necessary to complete his title— MARIPOSA LAND & 
CATTLE CO. V. SILLIMEN, Tex., 27S. W. Rep. 778. 


6. ACTION — Commencement. — A suit is not com- 
menced by the signing and sealing of a summons 
which has been retained in the attorney’s office with- 
out any purpose of immediate service.—LYNCH V. NEW 
York, L. E. & W. R. Co., N. J., 30 Atl. Rep. 187. 

7. ANIMALS—Injury by Dogs.—Act 20th Gen. Assem. 
ch. 70, as amended by Act 22d Gen. Assem. ch. 42, pro- 
vides that in certain cases, where domestic animals 
are killed by dogs, the owners, on establishing their 
claims by proof before the board of supervisors, to its 
satisfaction, shall be paid therefor out of the domes- 
tic animal fund: Held,that the District Court has no 
authority to pass upon such claims, as, the liability of 
the county therefor being purely statutory, the method 
provided by the statute for establishing it must be 
followed.—HODGES v. TAMA COUNTY, Iowa, 60 N. W. 
Rep. 185. 

8. APPBAL—Final Judgment.—Where the transcript 
on appeal in a common-law case does not show an 
entry to a final judgment in the action, the appeal will 
be dismissed by the Appellate Court of its own mo- 
tion.—TUNNO V. INTERNATIONAL RAILWAY & STEAM- 
sHIP Co., Fla., 16 South. Rep. 180. 

9. ASSIGNMENTS— Expectant Legacy.— The assign- 
ment of an expectant interest in the estate of one not 
then dead may be upheld in equity. —IN RE KUHNS 
EsTaTE, Penn., 30 Atl. Rep. 215. “ 

10. ASSIGNMENT FOR BENEPIT OF CREDITORS.—A cred- 
itor who puts in his claim under a statutory assign- 
ment for the benefit of creditors cannot withdraw such 
elaim unless he can show that his conduct was in- 
duced by the fraud of his debtor.—MCCORMICK Vv. WIL- 
LETS, N. J., 30 Atl. Rep. 188. 

ll. ASSIGNMENT FOR BENEFIT OF CREDITORS — Pre- 
ferred Claims. — Where collaterals, pledged with a 
bank by a firm to secure advances, are deposited with 
such firm in trust for collection as the property of the 
bank, and the proceeds are dissipated in the business 
of the firm, the bank has no lien for the amount col. 
lected on the assets of the firm in the hands of an 
assignee for creditors.—CALHUNE V. BANK OF GREEN- 
WOOD, S. Car., 208. E. Rep. 153. 

12. ASSIGNMENT FOR BENEFIT OF CREDITORS—Reser- 
vations.—The reservation, by the assignor in a gen- 
eral assignment, to himself, as exempt, by mistake, of 
property which he does not own or control, does not 
make the assignment partial, if it in fact conveys, re- 
gardless of such reservation, all the property of the 
debtor not exempt from execution sale; and the as- 
signee may plead and prove the ownership of the 
property described in the assignment, to establish this 
fact, and to maintain his right to the property as- 
signed.—BELT Vv. ROBINSON, U. 8. C. C. of App., 63 Fed. 
Rep. 90. 


13. ASSIGNMENT FOR BENEFIT OF CREDITORS— What 
Constitutes.—Mills’ Ann. St. Colo. §§ 169, 171, author- 
izing general assignments forthe benefit of creditors, 
provide that no such assignment by an insolvent, or 
One in contemplation of insolvency, shall be valid, 
unless it is for the benefit of creditors in proportion 
to their claims: Held,that a bill of sale of all one’s 
property for the purpose of paying a portion only of 
his debts, including a debt due one who had attached 
such property, and not intended by the debtor to bea 
general assignment, would not be given effect as such, 
though in consideration thereof it was agreed that the 








attachment should be released, the attachment having 
been obtained in good faith, and not in pursuance of 
a secret agreement for its subsequent release and the 
execution of the bill of sale,to enable the parties to 
evade the provisions of the assignment act.—HaYDBN 
Vv. WELLINGTON, U.8. C. C. of App., 68 Fed. Rep. 6. 

14. ASSIGNMBNT— What Constitutes—Effect.—W here 
an insolvent debtor executes, as part of the transac- 
tion, several interdependent deeds of trust passing 
title to all his property subject to execution, for the 
benefit of certain creditors, the surplus, if any, to be 
distributed among other creditors holding legal 
claims, the deeds constitute a general assignment.— 
City NaT. BANK OF FT. WORTH V. MERCHANTS’ NAT. 
BANK OF FT. WORTH, Tex., 278. W. Rep. 848. 

15. ATTACHMENT—Judgment—Jurisdiction.—After the 
term at which judgment is entered in attachment the 
court has ro jurisdiction to consider a motion to set it 
aside for matters outside the record, even though the 
cause is continued onthe docket for further proceed- 
ings against a garnishee.—BALDWIN V. MCCLELLAND, 
Ill., 38 N. E. Rep. 143. 

16. ATTACHMENT OF PROPERTY OF NON-RESIDENT PART- 
NERSHIP.—In acivilaction for the recovery of money 
the plaintiff may, on the ground that the defendant isa 
nonresident of this State, have an attachment against 
the property of a defendant partnership, of which all 
the members reside outside this State, which was 
formed for the purpose of carrying on business in this 
State,and which hasa usual place of doing business 
in this State.—BYERS V. SCHLUPE, Ohio, 38 N. E. Rep. 
117. 

17. ATTORNEY AND CLIENT — Attorney’s Services— 
Pleading and Proof.—In an action for attorney’s 
services, proof that the attorney’s compensation was 
contingent on the result of litigation does net sustain 
an allegation that defendant agreed to pay a fixed sum 
for such services.—OWEN V. MEADE, Cal., 37 Pac. Rep. 
923. 

18. BANKS—Insolvent—Trust Deposit.—Where an in- 
dorser pays a note to a bank, and takes a receipt con- 
taining an order for a surrender of the note on return 
of the receipt, the relation between the bank and the 
indorser is notthat of debtor and creditor, but isa 
fiduciary relation, entitling the indorser, onthe bank 
becoming insolvent without applying the money on 
the note, or procuring its surrender, to have the 
assets in the hands of its receiver applied in payment 
thereof.—MASSEY V. FISHER, U.S. C. C. (Pa.), 62 Fed. 
Rep. 958. 

19. BENEFIT SOCIETY.—Persons voluntarily becom- 
ing members of a fraternal and benevolent society are 
bound by all reasonable rules and regulations of the 
society.—RENO LODGE, No. 99, I. O. O. F, HUTCHINSON, 
v. GRAND LODGE, I. O. O. F., OF KANSAS, Kan., 37 Pac. 
Rep. 1003. 

20. BILL OF EXCEPTIONS — Mandamus to Judge.—A 
petition for mandamus to compel a judge to settle a bil] 
of exceptions which he has ordered stricken out for 
fraudulent omission of material facts should allege in 
substance that such bill contained everything that the 
petitioner believed it should contain.—WAKERLY V. 
GREEN, Cal., 37 Pac. Rep. 890. 

21. BROKER—Power to Receive Payment.—A broker 
who negotiates a loan, receiving his commissions 
from the borrower, and taking a note, payable at his 
office to the lender, is not authorized to receive pay- 
ments on such note.—ENGLERT V. WHITE, Iowa, 60 N. 
W. Rep. 224. 

22. BUILDING AND LOAN ASSOCIATIONS — Value of 
Shares.—A member of a building and loan association, 
whose shares have not matured according to the mode 
of computation originally adopted by the association, 
and used by it for nearly 30 years, is not estopped 
from claiming that by another and just method of 
computation his shares are matured.—CHARLES TYRELL 
LOAN & BLDG. ASS8’N V. HALEY, Pa., 30 Atl. Rep. 154. 

23. CARRIER—Personal Injuries—Riding in Live-stock 
Car.—A contract forthe shipment of a horse required 
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plaintiff to ride inthe caboose. Thereafter he ex- 
hibited to defendant’s agent who made the contract 
with him a passenger ticket to the same point, and 
asked if that entitled him to ride with the horse. The 
agent said it did: Held, that the statement of the 
agent was admissible, not as varying the terms of the 
contract, but to show ua waiver thereof.—MISssooURI, K. 
T. Ry. Co. v. CooK, Tex., 27S. W. Rep. 769. 

24. CARRIERS — Billof Lading.—A bank holding a 
draft, with billof lading attached, for collection, per- 
mitted the drawee to take it up by a new draft, retain- 
ing the bill of lading as security, and to reship the 
goods. This was in accordance with a long course of 
dealing between them. The goods were delivered by the 
drawee’s orders to athird party. The railway com- 
pany had no notice at any time of the bill of lading, it 
having been issued by a transportation company: 
Held, that the railroad company was not liable to the 
bank on such bill of lading.—NATIONAL BANK OF 
PHOENIXVILLE V. PHILADELPHIA & R. R. CO., Pa., 30 
Atl. Rep. 228. 

25. CARRIERS — Express Companies—Failure to De- 
liver Medicines.—In an action against an express com- 
pany for failureto delivera package, evidence that 
the package was delivered ata railroad depot to a 
person in charge thereof, and that the employees of 
the railroad company were in the custom of sore 
ceiving packages for the express, company is suflicient 
to sustuin un allegation that the package was re- 
ceived at the office of the defendant, at its place of 
business.—PACIFIC EXP. Co. V. BLACK, Tex., 278. W. 
Rep. 830. 

26. CARRIERS—Passenger—Contributory Negligence. 
—Where a passenger in a crowded combination car 
voluntarily, and in violation of a rule of the company, 
attempts to get off at aside door, used only for bag- 
gage, andis injured, the railroad company is not 
linble.—DEERY V. CAMDEN & A. R. CO., Pa., 30 Atl. Rep. 
162. 

27. CHATTEL MORTGAGE—Condition.—Under the stat- 
ute of some of the States, the authorities hold that 
after condition broken the title to nortgaged personal 
property becomes absolute inthe mortgagee, without 
redemption, but the chattel mortgage act of this State 
contemplates a different rule.—KENNETT V. PETERS, 
Kan., 37 Pac. Rep. 999. 

28. CHATTEL MORTGAGEE — Right to Subrogation.— 
Where the maker of a note, to indemnify an indorser 
against liability thereon, executes a chattel mortgage 
to atrustee, a subsequent mortgagee is not entitled, 
on tender tothe trustee of the amount due on the 
mortgage, to be subrogated tothe rights of the holder 
ofthe note as against the indorser.—SCHMITTDIEL V. 
MOORE, Mich., 60 N. W. Rep. 279. 


29. CONSTITUTIONAL LAW — Amendment of Constitu- 
tion.—Compliance with Const. art. 19,§ 9, requiring 
the secretary of State to publish proposed amendments 
in full for three months before the election to be held 
for their ratification, is essential to the validity of any 
amendment; article 3, § 29, making all the provisions 
of the constitution mandatory, unless expressly de- 
clared to be otherwise. —STATE v. TOOKER, Mont., 
37 Pac. Rep. 840. 


30. CONSTITUTIONAL LAw—Special Laws—Mayors.— 
The act concerning cities of the first class (P. L. 1891, 
p. 475), which purports to empowerthe mayor to fill 
vacancies in the common council of the city, is ren- 
dered special by the provision which limits its opera- 
tion to those cities of the first class whose charters 
provide for aspecial election to fill such a vacancy 
and is therefore unconstitutional.—STATE Vv. COMMON 
COUNCIL OF CITY OF NEWARK, N. J., 30 Atl. Rep. 185. 


31. CONSTITUTIONAL LAW—Payment of Mortgage Tax. 
—A contemporaneous parol promise by a mortgagor 
to pay the mortgage tax does not invalidate the stipu- 
lations for interest, under Const. art. 13, §5, providing 
that every contract obligating a debtor to pay the tax 
upon money loaned shall, in that respect, and as to 














any interest specified therein, be void.—Daw V. NILEs, 
Cal., 37 Pac. Rep. 876. 

82. CONFLICT OF LAWS—Assignment by Corporation 
—Execution in Foreign State.—The president of a New 
Jersey corporation may execute in New York, before 
a co nmissioner of Michigan, an assignment of a mort- 
gage owned by the corporation.—GRAY V. WALDRON, 
Mich., 60 N. W. Rep. 288. 

33. CONTRACT—Delivery.—Where one copy of a con. 
tract which isto be executed in duplicate has been 
signed by the parties, but is left with the attorney of 
one party, to have a duplicate executed, there is nota 
sufficient delivery of the instrument to constitute a 
contract —LAMAR MILLING & ELEVATOR Co. Vv. CRap- 
DOCK, Colo., 37 Pac. Rep. 950. 


34. CONTRACT FOR SALE OF GOODS—Damages.—Ona 
contract for sale of goods on credit, where the seller 
refuses to deliver them, but offers to deliver for cash 
at a reduced price, the reduction more than equalizing 
the interest for the term credit, the buyer, not alleging 
inability to pay cash, but that he was unabie to obtain 
the goods from others than the seller at the place of 
delivery or other available market, cannot recover 
damages on the ground that he had bought for re-sale 
at another place at an advance over the contract price 
and cost of transportation, and the seller was informed 
of that purpose.—LAWRENCE V. PORTER, U.S.C. C. of 
App., 63 Fed. Rep. 62. 

35. CONTRACT — Interest —Inerease after Default.— 
Where a contract provides for interest at a certain 
rate, and that on default, in addition thereto, interest 
shall be paid at the rate of 1 per cent. per month, the 
acceptance, after default, of interest at the rate of8 
per cent., without demand for the 1 per cent. per 
month, is nota waiver of the latter interest accruing 
after the one entitled thereto has given notice that he 
will insist upon the same.—THOMPSON V. GORNER, Cal., 
37 Pac. Rep. 900. 

36. CONTRACT OF SALE—Breach by Vendee.—Where 
the vendee of cattle to be delivered and paid for in in- 
stallments refuses, upon demand of the vendor, to ac- 
cept and pay fora substantial part of an installment 
according to contract, he cannot thereafter recover 
against the vendor for arefusalto deliver further in- 
stallments.—CRESSWELL RANCH & CATTLE Co. Vv. MAR- 
TINDALE, U. 8. C. C. of App., 63 Fed. Rep. 84. 

37. CONTRACT— Order of Building Contractor.— 
Though the liability of the owner of a building, on his 
acceptance of an order drawn by the contractor, di- 
recting himto pay plaintiff a certain amount out of 
the last payment to be made him under the building 
contract, which provided that on failure of the con- 
tractor to complete the building the owner might finish 
it and deduct the cost from the contract price, cannot 
be affected by advance payments made after such 
time, yet, on the failure of the contractor to complete 
the work, the owner is only liable to plaintiff for the 
excess of the cost of its completion over the amount of 
the last payment.—BEARDSLEY V. Cook, N. Y., 38 N. 
E. Rep. 109. 

38. ConTRACT — Parties.—Where one of the parties 
jomtly interested in a contract for threshing grain 
agrees that the other shall receive all of the benefits 
thereunder, the latter, being the real party in interest, 
is the only proper party plaintiff in an action thereon. 
—BAXTER V. Hart, Cal., 37 Pac. Rep. 941. 

39. CoNTRACT—Rescission.—A sale induced by fraud- 
ulent representations as tothe amount of timberona 
tract of land may be rescinded, though the vendee 
himself examined the land, where the tract consisted 
of 1,000 acres, and the examination was in charge of 
the vendor’s agent, who had instructions to show ven- 
dee only the best part of the timber.—BROTHERTON V. 
REYNOLDS, Pa., 30 Atl. Rep. 234. 

40. CoNTRACT—Reformation.—It is no defense to an 
action to correct a contract for the purchase of lumber, 
by including land omitted therefrom by mistake, that 
the aetion was not commenced till some time after the 
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discovery of the mistake by the vendee, when imme- 
diately on its discovery the vendee notified the vendor 
that he intended to insist on his right to the land 
omitted, and no injury was caused the vendor by the 
delay.—METROPOLITAN LUMBER CO. v. LAKE SUPERIOR 
SHIP- CANAL, RAILWAY & IRON CO., Mich., 60 N. W. Rep. 
378. 

41. CONTRACT WITH SALES AGENT — Construction.—In 
an action to recover commissions on sales of farm ma- 
chinery sold by plaintiff's assignor under a contract 
which provides that ‘‘all commissions are to be paid 
in paper or money, as the sale may be made, but in no 
ease shall said second party [the plaintiff’s assignor] 
select his own paper,’ the plaintiff is entitled to re 
cover only the actual value of such paper as shall have 
been properly selected under the term of the contract. 
—BROWN V. MCCAULL, 8. Dak., 60 N. W. Rep. 151. 

42, CORPORATE BONDS—Delivery in Payment of Debt. 
—In an action to cancel bonds of a corporation, on the 
ground that an agent in whose hands they were placed 
forsale had fraudulently disposed of them, a former 
secretary of the company, whose sole knowledge of 
the matter is derived from a conversation with one 
who was its president atthe time of the transaction, 
cannot testify as tothe conditions of the delivery.— 
PERSSE V. ATLANTIC-PACIFIC RAILWAY TUNNEL CoO., 
Colo.. 37 Pac. Rep. 951. 4 

43. CORPORATE CHARTER—Forfeiture.—Where a com- 
pany is granted power by a city to build tracks therein 
on condition that it conform tothe street grades and 
pay for the paving between its tracks, its failure to 
comply with such conditions is not ground for declar- 
ing a forfeiture of its charter.—STATE Vv. OMAHA & C. B. 
RAILWAY & BRIDGE Co. OF IowA, Iowa, 60 N. W. Rep. 
121. 

44. CORPORATIONS—Insolvency—Fraud.—Under Rev. 
St. ch. 32, § 25, which declares that when a corporation 
ceases doing business, leaving debts unpaid, suits in 
equity may be brought against it and its stockholders, 
and all persons liable for its debts, such suit may 
be brought by a creditor of the company to set aside 


judgments confessed by it, and obtain a distribution | 


of assets among all its creditors.—J. W. BUTLER PAPER 
Co. v. ROBBINS, IIL, 38 N. E. Rep. 153. 

45. COUNTIES — Attachment for Contempt.—An order 
requiring county officers to collect a tax involved in 
the action in which the order is made, butto which 
such officers ure not parties, and of the pendency of 
which they are not notified, is void.—MCKINNEY Vv. 
FRANKFORT & STATE LINE CO., Ind., 38 N. E. Rep. 170. 


46. CoUNTIFS—Defective Bridge.—Rev. St. 1894, § 3727 
(Rev. St. 1881, § 2885), authorizes the building or repair 
of bridges over water- courses. Section 3282, Rev. St. 
1894 (section 2892, Rev. St. 1881), charges the boards of 
county commissioners with the duty of keeping all 
bridges in repair: Held, that a water-course within 
the statute consists of bed, banks, and water; a living 
stream confined in achannel, but not necessarily flow- 
ing all the time.—BOARD OF COM’RS OF PARKER CO. V. 
WAGNER, Ind., 38 N. E. Rep. 171. 


47. CRIMINAL EVIDENCE — Homicide.—In a trial for 
murder, where evidence has been given to show ill 
will between defendant and deceased and threats of 
the former against the latter, it is not error to call the 
attention of the jury to such evidence, where the evi- 
dent purpose is to warn them against giving much im- 
portance to the same.—PEOPLE V. NBARY, Cal., 37 Pac. 
Rep. 943. 

48. CRIMINAL EVIDENCE — Homicide.—In a prosecu- 
tion of a husband for the murder of his wife, evidence 
of previous drunken quarrels, ending in no serious in- 
jury, and in which it was not shown which was the 
aggressor, is not admissible.—MCBRIDE V. PEOPLE, 
Colo., 37 Pac. Rep. 953. 

49. CRIMINAL LAW—False Pretenses.—A person who 
by his ‘‘conduct” falsely represents himself as the 
agent of a railroad company, and procures money 
from another on the strength of employment which he 





promises him, obtains the money by a “false pretense, 
statement, or token.” Gen. St. ch. 29, art. 13, § 2.— 
COMMONWEALTH V. MURPHY, Ky., 278. W. Rep. 859. 

50. CRIMINAL LAW — Homicide—Instructions.—On a 
murder trial a charge that “the law presumes that a 
sane man intends the natural and probable conse- 
quences of any act which he willfully and deliberately, 
does,” is erroneous.—ROGERS Vv. COMMONWEALTH, Ky., 
278. W. Rep. 813. 

51. CRIMINAL Law—Larceny.—On a trial for larceny 
of a horse, where it appears that the defendant law- 
fully acquired possession thereof, and while in such 
possession he sold the same, the question of whether, 
atthe time he acquired possession, it was his intention 
to sell the horse, should be submitted to the jury.— 
SMITH V. COMMONWEALTH, Ky., 278. W. Rep. 852. 

52. CRIMINAL LAw—Seduction—Evidence.—Evidence 
that defendant had previously had intercourse with 
prosecutrix, but that she had reformed and for a year 
had lived a virtuous life, when defendant, by promise 
of marriage, again induced her to yield to him, is suf- 
ficient to sustain a conviction.—STATE V. KNUTSON, 
Iowa, 60 N. W. Rep. 129. 

58. CRIMINAL PRACTICE—Forgery.—Indictment which 
alleges that defendant did ‘‘forge and alter” a certain 
note, without alleging that it was done “without au- 
thority,” is insufficient.—COMMONWEALTH V. BOWMAN, 
Ky., 278. W. Rep. 816. 

54. CRIMINAL PRACTICE—Homicide—Joint Indictment. 
—Where, by the same indictment, two persons are 
charged with murder in the first degree, the conviction 
of one of murder in the second degree does not 
prohibit the trial of the other for the crime charged.— 
STATE V. LEE, Iowa, 60 N. W. Rep. 118. 


55. CRIMINAL TRIAL—Competency of Jurors.—Section 
7361, Comp. Laws, providing that ‘‘no person shall be 
disqualified as a juror by reason of having formed or 
expressed an opinion upon the matter or cause to be 
submitted to such jury, founded upon rumor, state- 
ments in public journals, or common notoriety, pro- 
vided it appears to the court, upon his declaration, 
under oath or otherwise, that he can and will, not- 
withstanding such opinion, act impartially and fairly 
upon the matters to be submitted to him,” commits to 
the determination of the trial court as a question of 
fact whether or not such proposed juror can and will 
act impartially and fairly, and its decision upon such 
question will be treated with great respect by this 
court, and only reversed where, in its opinion, such 
decision is plainly wrong.—STATE V. CHURCH, 8. Dak., 
60 N. W. Rep. 143. 

66. DEED AS MORTGAGE—Fraudulent as to Creditors 
—Where one takes as security for a debt a deed abso- 
lute in form, and conceals the true nature of the con- 
veyance, claiming absolute title thereunder, the deed 
will be treated as fraudulent as against judgment 
creditors of his grantor.—FULLER V. GRIFFITH, Iowa, 
60 N. W. Rep. 247. 

57. DEED BY MORTGAGOR TO MORTGAGEE—Merger.— 
Plaintiff was the assignee of a mortgagee who had 
subsequently acquired title to the mortgaged property 
under agreement with the mortagor that his deed 
should bea discharge and release of the mortgage: 
Held, that creditors whose judgments were rendered 
after the execution of the mortgage had a lien on the 
property prior to that of plaintiff.—BEACHAM V. GUR- 
NEY, Iowa, 60 N. W. Rep. 187. 

68. DEED—Construction.—Where a deed for a money 
consideration contains a clause that it shall be void if 
the consideration shall be repaid at a certain date 
and after default the vendee, with the consent of the 
owner, takes possession of the land, and for years pays 
the taxes thereon,the grantor not asserting any title 
thereto, the title of the grantee as against the grantor 
becomes absolute.—ECKFORD V. BERRY, Tex., 278. W. 
Rep. 841. 

59. DEED—Delivery.—Though there is no allegation 
of fraud, accident, or mistake in the answer, parol 
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evidence is admissible to show that the deed on which 
plaintiff relies, and which named him as grantee, was 
not in reality delivered, though it was handed to him 
by the grantor.—BLACK V. SHARKEY, Cal., 87 Pac. Rep. 
939. 


60. DEED—Rescission—Fraud.—Where, for the pur- 
pose of contesting a devise; a deed was obtained from 
an heir by one who concealed the fact that a contest 
was contemplated, and who intimated that the prop- 
erty did not amount to much, while it was very valu- 
able, and falsely stated that the better part thereof had 
been sold and condemned, and the consideration paid 
was buta small percentage of the value of the land, 
and the heir knew nothing of its value, the deed should 
be set aside.—DEAN V. BROOKS, Wis., 60 N. W. Rep. 
255. 

61. DEED—Rule in Shelley’s Case.—A conveyance in 
trust for the use of H and the heirs of her body during 
her life, and then to her heirs, creates a life estate in 
H and her childrens, with remainder in the heirs of H, 
the rule in Shelley’s Case being inapplicable because 
the remainder is not limited to the heirs of the same 
persons to whom the life estate is given.—SHAW V. 
ROBINSON, S. Car., 208. E. Rep. 161. 

62. DEED—Trust—Parol Evidence.—Under How. St. § 
5569, providing that where a grant shall be made to 
one person, and the consideration paid to another, no 
trust shall result to the other, and section 5571, pro- 
viding that such sections shall not apply where the 
grantee has taken an absolute conveyance in his name 
without the knowledge or consent of the one paying 
the consideration, a trust may be shown by parol evi- 
dence that the person paying the consideration did not 
know of or consent to the conveyance being taken ab- 
solutely in the name of the other.—CONNOLLY vy. KEAT- 
ING, Mich., 60 N. W. Rep. 289. 

63. DEVISE—Statutory Lien of Creditors.—A devise of 
land by one who holds as devisee of one who died in- 
debted is not such a transfer of the title as will divest 
the statutory lien of the creditors of the devisor.— 
SALAUN V. HARTSHORNE, N. J., 30 Atl. Rep. 181. 

64. DivorncE—Contempt—Alimony.—It is error to re- 
fuse to hear a petition by one committed for contempt 
for non-payment of alimony, which sets up inability to 
pay the same, and prays a modification of the order 
for alimony.—NIXON Vv. NIXON, Mont., 37 Pac. Rep. 
839. 


65. DIVORCE —Inhuman Treatment.—Conduct of a 
wife towards another man resulting in inattention to 
household duties and an unpleasant notoriety in the 
papers causing the unhappiness and ill-health of a 
husband, does not constitute inhuman treatment.— 
ENNIS Vv. ENNIS, Iowa, 66 N. W. Rep. 228. 

66. DIVORCE— Res Judicata.—A judgment in favor of 
the husband in an action by the wife for a divorce, 
under Civ. Code, § 105, making willful neglect of the 
husband to provide his wife with common necessaries 
a ground for divorce if such neglect continued for one 
year, is not a bar to a subsequent action, based on his 
continued neglect to support her for a year, occurring 
after the entry of such judgment.—WAGNER V. WAGNER, 
Cal., 37 Pac. Rep. 935. 

67. EASEMENT—Evidence.—To establish a prescrip- 
tive right to an easement, the user must have been 
continuous, adverse, under claim of title, and with the 
knowledge and acquiescence of the owner of the 
servient estate.—RICHARD V. Hupp, Cal., 37 Pac. Rep. 
920. 


68. ELECTION OF JUDGES—Term of Office—Constitu- 
tional Law.—St. 1893, p. 168, creating the county of 
Madera, and providing that the judge of the superior 
court elected at the special election called to com- 
plete the organization of the county should hold office 
till the first Monday in January, 1897, is in conflict with 
Const. art. 6,§6, which provides that a judge of the 
superior court for each county should be elected at 
the general State election, whose term shall commence 
on the first Monday of January next succeeding his 








election, in so far as it attempts to extend the term of 
the judge beyond the first Monday in January next af- 
ter the special election.—PEOPLE V¥. MARKHAM, Cal., 
87 Pac. Rep. 918. 

69. EMINENT DOMAIN.—Under the general railroad 
law, an application to condemn the lands of a corpo- 
ration chartered forthe purpose of facilitating trans- 
portation will be deemed an application to condemn 
such lands for the purpose of crossing only, unless it 
avers that the lands are not necessary for the pur- 
poses of the franchises of the present owner.—StTate 
v. NATIONAL DOCKS & N. J. JUNCTION CONNECTING R. 
Co., N. J., 30 Atl. Rep. 183. 


70. EMINENT DOMAIN—Additional Servitude on Pub- 
lic Street.—Where a private corporation, under special 
legislative enactment and municipal ordinance, con- 
structed a practically solid structure as a bridge ap- 
proach, 30 feet wide in the middle of a street 66 feet in 
width, the structure imposed a servitude on the rights 
of abutting owners, for which compensation must be 
made.—WILLAMETTE IRON WORKS V. OREGON Ry. & 
NAv. Co., Oreg., 37 Pac. Rep. 1016. 


71. EMINENT DOMAIN— Condemnation Proceedings— 
Misconduct of Commissioner.—The report of commis- 
sioners to assess damages in condemnation proceed- 
ings will be set aside where it appears that one of the 
commissioners, after entering upon his duties, was re- 
tained by one of the parties to the proceeding as at- 
torney, to defend a suit against him, even though the 
attorney for the other party may have known the fact, 
and did not complain until the report was filed.— 
DOUGLASS V. BYRNES, U. S. C. C. (Nev.), 63 Fed. Rep. 
16. 


72. EMINENT DOMAIN—Street through Railway Yards. 
—A street cannot be extended through the yards, and 
across the tracks of arailroad company, where to do 
so would require the destruction and removal of a 
turntable, water tank, engine house, and coal dock, 
though such structures might be rebuilt and con- 
veniently used on the other land of the railroad in the 
vicinity.—CINCINNATI, W. & M. Ry. Co. v. CiTy OF AN- 
DERSON, Ind., 88 N. E. Rep. 167. 

73. EQUITABLE ASSIGNMENT.— Where the proofs of @ 
debt are placed with an attorney, with instructions to 
collect the same, and retain out of the proceeds the 
amount due him as fees for other work, the transac- 
tion isan equitable assignment, though the amount 
thereof was not at the time agreed upon, as againsta 
subsequent garnishing creditor of the assignor. — 
MILMO NAT. BANK V. CONVERY, Tex., 278. W. Rep. 
828. 

74. ESTOPPEL BY DEED.—Though a deed be void for 
want of description of the land, yet where the grantor 
always treated it as valid, and induced the grantee to 
erect buildings onthe land, his heirs are estopped to 
deny its validity.— PATTERSON V. PATTERSON, Tex., 27 
S. W. Rep. 887. * 

75. ESTOPPEL BY PLEADING—Descriptio Personae.— 
Plaintiff in replevin for goods seized under an attach- 
ment is not estopped to show that defendant was not 
a deputy sheriff by the fact that, in the caption of the 
complaint, defendant’s name was followed by the 
words ‘‘Deputy Sheriff,” without the word “as,” such 
designation being presumably merely descriptio per- 
sonae.—GREIG V. CLEMENT, Colo., 37 Pac. Rep. 960. 

76. ESTOPPEL IN PAIs.—A mother verbally agreed to 
convey certain land to two of her sons, in considera- 
tion of her support for life. On the sons being unable 
to afford her the necessary care, she, in pursuance of a 
like agreement with a daughter, conveyed the land to 
her. One of the sons had knowledge of the latter 
agreement before the removal of the mother and 
themselves to the daughter’s house, but made no ob- 
jection thereto. The other son heard his mother 
speak of deeding the land to her daughter, and was 
present when the daughter conveyed it to a third per 
son, assisting in describing the land: Held, that they 
were estopped to set up any claim to the land under 

















m of 
t af- 
Jal., 


‘oad 
rpo- 
ans- 
mn 
38 it 
yur- 


'ub- 
cial 
on- 


ls. 
nd 
do 
a 
k, 


~~ ee FF 














Vou. 39 





CENTRAL LAW JOURNAL. 435 








the agreement with their mother. — MCPHERSON Vv. 
BERRY, Iowa, 60 N. W. Rep. 241. 

77. EVIDENCE—Parol Evidence—Written Contract.— 
In an action for breach of a contract for the sale 
of horses owned by defendant,parol evidence is ad- 
missible to show that defendant, before making the 
sale, pointed out certain horses as belonging to him, 
and as being What he intended to sell, which were not 
those afterwards tendered by defendant under the 
contract, itappearing that he was mistaken in think- 
ing himself the owner of the horses pointed out by 
him.— MARTIN V. BROWN, lowa, 60 N. W. Rep. 182. 

78. FALSE ARREST—Reasonable Cause.—In an action on 
amarshal’s bond for arresting plaintiff without a war- 
rant on suspicion of horse stealing, where it appeared 
that before the arrest the marshal examined the hoxse, 
and did not believe it to be the one stolen, but held 
plaintiff in custody until the owner of the stolen horse 
appeared and confirmed his belief, the question as to 
reasonable ground for believing that plaintiff had 
committed the offense was for the jury.—YOUNG V. 
CaRNEY, Iowa, 60 N. W. Rep. 114. 

79. FEDERAL CourtTs.—The fact that a judgment in 
the State court in an action involving a contest be- 
tween mining claims is res judicata of the questions 
litigated inan action removed to the Federal Court 
does not deprive such court of jurisdiction, as a con- 
test between mining claims necessarily involves a 
consideration of the laws of the United States as to the 
location and to the effect of end lines and side lines on 
the rights tothe mineral veins and lodes, and as the 
evidence whereby these things are proved, whether 
direct or through estoppel by some act of the party, 
or by a judgment ofa court, does not remove con 
sideration of the laws as elements of decision.—COoNn- 
SOLIDATED WYOMING COAL MIN. CO, Vv. CHAMPION MIN. 
Co., U. 8. C. C. (Wyo.), 62 Fed. Rep. 945. 

80. FEDERAL CourRTS—Specific Performance.—A suit 
to enforce a contract to convey land should be brought 
in the district where one of the parties resides, within 
Act March 38, 1887, as amended by Act Aug. 13, 1883, 
providing that, where jurisdiction of a Federal Court 
is founded only on diversity of citizenship, suit shall 
be brought only ina district, the residence of one of 
the parties; Act March 3, 1875, § 8 (continued in force 
by said acts of 1887 and 1888), allowing suit to enforce 
any legal or equitable lien on or claim to, or to re- 
move any incumbrance or lien or cloud on, the title to 
real or personal property, to be maintained in the 
district where the property is located, not applying 
to specific performance.—MUNICIPAL INV. Co. V. GARD- 
INER., U.S. C. C. (Ind., 62 Fed. Rep. 954. 

81. FRAUDS, STALUTE OF— Sale of Land—Sufliciency 
of Meworandum.—The note of memorandum in writ- 
ing required by the statute of this State to rendera 
contract for the sale or purchase of real estate valid 
may be made subsequent to the actual contract, and 
May be contained in various writings, letters, papers, 
and documents, provided that the substance of such 
contract can be ascertained from the writings them 
Selves.— TOWNSEND V. KENNEDY, S. Dak., 60 N. W. 
Rep. 164. 

82. FRAUDS, STATUTE OF—Promise to Pay Another’s 
Debt.—Defendant was attempting to organize a manu 
facturing company, and had contracted to employ one 
M as foreman, and he promised to pay plaintiff for 
M’s board if he would continue to keep him; M being 
out of work, and about to leave thecity. After such 
promise M’s board was directly charged to defend 
ant: Held,that defendant’s promise was.an original 
promise on his own part to pay for M’s board, and so 
not within the statute of frauds. — LESSENICH V. PET- 
TIT, Jowa, 60 N. W. Rep. 192. 

88. FRAUDULENT CONVEYANCE—ACction to Set Aside.— 
In an action by a creditor to set aside a conveyance by 
his debtor for actual fraud, a judgment against the 
debtor, recovered by him after the date of the con- 
veyance, is competent evidence of the existence of 
the debt, and establishes the creditor’s right to at- 








tack the conveyance. — YEEND V. WEEKS, Ala., 16 
South. Rep. 165. 

84. FRAUDULENT CONVEYANCE — Evidence. — Where 
the evidence showed that a conveyance was volun- 
tarily, and was made when the grantor was in debt 
and embraced all his property subject to execution, 
that it was kept secret, and the grantor retained pos- 
session until his death, and there was uncontradicted 
evidence of an admission by the grantor that he had 
conveyed to defraud creditors, a finding that there 
wasno fraud is erroneous.— DAUGHERTY V. DAUGH- 
ERTY, Cal., 37 Pac. Rep. 889. 

85. FRAUDULENT CONVEYANCES — Knowledge of 
Grantee.—Where a purchaser obtains a stock of goods 
of a debtor, who is making the sale with the fraudu- 
lent intent of delaying and defrauding his creditors, 
and is a party to the fraud, or knowledge of facts suffi- 
cient to excite the suspicions ofa prudent man and 
put him upon inquiry, he cannot be said to act in 
good faith.—MARTIN V. MARSHALL, Kan., 37 Pac. Rep. 
977. 

8&6. FRAUDULENT CONVEYANCE— Preferences.—An in- 
tention to defraud ought notto be inferred from the 
mere fact that, by pledging his persona! property and 
mortgaging his real estate, a debtor has given a 
preference to one or more of his creditors.—J. T. 
ROBINSON NOTION Co. Vv. Foot, Neb., 60N. W. Rep. 
316. 

87. FRAUDULENT JUDGMENT— Sale of Land.—The fact 
that pending a suit to subject land to the payment of 
a judgment the judgment is satisfied of record does 
not deprive the court of further jurisdiction, so as to 
render a decree of sale void.—OLIVER V. RILEY, Iowa, 
60 N. W. Rep. 180. 


88. GARNISHMENT—Priority —Fraudulent Conveyance, 
—Under Gen, St. Kan. § 4296, authorizing the garnish 
ment of property held under a conveyance void as to 
creditors, the fact that after the garnishment of such 
property by a creditor, another creditor, on behalf of 
himself and other creditors, has commenced a suit to 
set aside the conveyance, and for.an accounting by 
the garnishee, does not affect the right of the former 
under his prior garnishment.—CITIZENS’ BANK OF 
WICHITA V. FARWELL, U. 8. C. C. of App., 63 Fed. Rep. 
117. 

89. HIGHWAY— Vacation — Injunction.— Where pro- 
ceedings to vacate a highway are void for want of 
jurisdiction, the remedy by certiorari is not exclusive, 
but injunction lies to prevent the proposed vacation, 
—MOFFIT V. BRAINARD, Iowa, 60 N. W. Rep. 226. 

90. HOMESTEAD—Surviving Wife.—Code Civ. Proc. § 
1465, provides thatthe homestead set apart after the 
death of one of the parents is ‘‘for the use of the sur- 
viving husband or wife and the minor children:” 
Held that, where the order of the court set the home- 
stead apart to the wife for the ‘‘use ofthe family,” she 
could not destroy its quality as a homestead until the 
children arrived at majority.—HoOppPe v. Horreg, Cal., 
37 Pac. Rep. 894. 

91. HUSBAND AND WIFE — Enticement.—Code, § 2211, 
providing thata wife may prosecute and defend all 
actions at law or in equity for the preservation and 
protection of her rights, as if unmarried, empowers a 
wife to sue for damages for alienating the affections of 
her husband, and for the resulting ioss of his compan- 
ionship and support.—PRICE V. PRICE, lowa, 60 N. W. 
Rep. 202. 

92. INJUNCTION AGAINST TRESPASS.—Equity will not 
interfere to prevent a trespass where the legal rights 
of the parties have not been settled, nor where it does 
not appear that the injury to the inheritance will be 
irreparable, northat the defendant is insolvent, but 
will leave them to theirremedy at law.—WORTHING- 
TON V. Moon, N. J., 30 Atl. Rep. 251. 

93. INJUNCTION — Erection of Public Building—Con- 
stitutional Law.—Where it does not appear that the 
burden of taxation will be increased by the erection of 
a pubiic building without, instead of within, the seat 
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of government, the State is not entitled to an injunc- 
tion restraining a board of its officers from carrying 
out the provisions of an act requiring such board to 
purchase land for and erect a branch insane asylum 
outside of the seat of government, on the ground that 
such act is contrary to Const. art. 14 § 3, providing 
that all public institutions of the State shall be located 
at the seat of government.—STATE V. PENNOYER, Oreg., 
37 Pac. Rep. 906. 

94. INSOLVENCY — Set off by Debtor.—Under the in- 
solvency act of 1880 (section 43), which provides that 
no set off shall be allowed, in favor of a debtor of an 
insolvent, on account of a claim against the insolvent 
transferred to the debtor ‘‘after the filing of the peti- 
tion,’ a debtor may set off aclaim purchased before 
the filing of the petition by the insolvent, though he 
knew of the latter’s insolvency.—CONROY V. DUNLAP, 
Cal., 37 Pac. Rep. 887. 

95. INSURANCE ConTRACT — Validity.—Where the 
terms of insurance ure settled between the assured and 
the agent of an insurance company, acting within the 
real or apparent scope of his authority, and it is agreed 
that a policy evidencing the contract shall be issued, 
to tuke effect from the date of the agreement, such 
contract is binding upon the compuny.—NORTH Brir- 
IsH & M. INS. CO. v. LAMBERT, Oreg., 37 Pac. Rep. 909. 

96. INSURANCE—VPolicy.—In an action on a second firé 
insurance policy, issued by defendant on the same 
property, the answer alleged that such policy was in 
tended as a renewal of the first policy, which had been 
paid; and that the risk of a second insurance for $1,000, 
for which the action was brought, was never in fact 
taken or assumed by defendant: Held, that sueh an- 
swer did not constitute a counterclaim which would be 
taken as true in the absence of a denial.—WALKER Vv. 
AMERICAN CENT. INs. CO., N. Y., 38 N. E. Rep. 116. 

97. INSURANCE — Parol Contract for Insurance.— 
Where, in pursuance of an oral contract to insure, a 
policy is issued, and received by the insured, which is 
void for non-compliance with the statutory form, it 
will be presumed that the terms of the oral contract 
were the same as those in the written policy.—GREEN 
Vv. LIVERPOOL, Iowa, 60 N. W. Rep. 89. 

48. INSURANCE — Subrogation—Assignment.— On pay 
ment by insurance companies of policies on goods de 
Stroyed in transit they become subrogated pro tanto to 
the equitable right of action against the railroad, but 
the full legal title to the cause of action remains in the 
owner and is not assignable.—OvVER Vv. LAKE ERIE & 
W.R. Co.,U. 8. C. C. (Ind.), 63 Fed. Rep. 34. 

99. INSURANCE — Violations of Conditions.—Undera 
by law of a mutual live stock insurance company pro 
viding that the insurance shall be confined within 12 
miles of H, removal of property insured beyond such 
limit will not forfeit the insurance.—RECK V. HATBORA 
Mut. LIVE STOCK & PROTECTIVE INS. CO. OF MonrT- 
GOMERY COUNTY, Pa., 30 Atl. Rep. 205. 


100. INTOXICATING LIQUORS—Civil Damage Act—Bond. 
—In an action on a bond given by a liquor dealer under 
Rev. St. 1881, § 5315, conditioned for the payment of all 
judgments for civil damages growing out of unlawful 
sales, a complaint which alleges that by reason of 
liquor sold by the dealer to a person while intoxicated 
he became extremely drunk, and unable to manage his 
horses, and while driving home, he, by reason of the 
intoxication so produced, ran his team sta reckless 
speed into arutin a highway, thereby throwing him- 
selftothe ground, and was run over and killed, shows 
that the intoxication produced by the liquor sold him 
by the liquor dealer was the proximate cause of his 
death.— WALL V. STATE, Ind., 38 N. E. Rep. 190. 


101. JOINT STOCK COMPANIES—Assessmnents.—Under 
the articles of association of a joint stock company, 
providing that the trustees may make assessments by 
notice in newspapers published in Philadelphia and 
Detroit, and that the trustees, after 30 days from the 
period at which the assessment shall become due, may 
forfeit the stock, a forfeiture declared where notice is 








not published in a Detroit paper, but only in a Phila- 
delphla paper, is nugatory.— MORRIS V. METALLINE 
LAND Co., Pa., 30 Atl. Rep. 240. 

102. JOINT STOCK COMPANIES — Failure to Record 
Articles.—Members of 4 limited stock company are not 
liable as general partners for goods ordered on ap- 
proval, in the name of the company, but before the 
articles of association had been recorded, as required 
by statute, where such articles were recorded before 
approval.—HINDS Vv. BATTIN, Pa., 30 Atl. Rep. 164. 

103. JOINT TENANCY.—Tbe interest of a joint tenant 
in the joint estate may be sold on execution.—MIp6¢- 
LEY v. WALKER, Mich., 60 N. W. Rep. 296. 

104, JUDGMENT—Res Judicata.—In an action by the 
assignee of a guaranty of rent for an installment of 
rent, a judgment between the sume parties for a for- 
mer installment is admissible to show the execution 
of the instrument and its assignment; they having 
been denied by the answer in the former case, and 
necessarily established on the trial.—BOND Vv. MARK- 
STRUM, Mich., 60 N. W. Rep. 282. 

105. JUDGMENT LIEN—Priorities.—A judgment of a 
district court in an action commenced prior to the 
term at which it was rendered, except a judgment by 
confession, is a lien upon the lands and tenements of 
the judgment debtor within the county from the first 
day of the term, no matter on what day of the term it 
Was actually pronounced; and where a mortgage on 
the real estate of the defendant is executed and re- 
corded during the term, but before the rendition of 
such judgment, the lien of the judgment is superior to 
that of the mortgage.—NORFOLK STATE BANK V. MUR- 
PHY, Neb., 59 N. W. Rep. 706. 


106. JUDICIAL SALE — Rights of Purchaser.—A _ pur- 
chaser of land sold in equity to pay the debts of an es- 
tate, against whom a judgment has been rendered for 
the purchase money, Cannot enjoin its collection be- 
cause of eviction by paramount title.—LATIMER V. 
WHARTON, &. Cur., 198. E. Rep. 855. 

107. JUSTICE CouRTS — Jurisdictional Amount.—A 
justice has jurisdiction of an action to cancel notes for 
an umount not exceeding his jurisdiction, though they 
provide for attorney’s fees, in case of collection by 
legal proceedings, which would bring the amount 
above his jurisdiction, where the suit is brought be- 
fore maturity of the notes.—HILDERBRAND V. MOWING 
& REAPING MACH. Co., Tex., 278. W. Rep. 826. 

108. LEASE BY MORTGAGOR—Rent Notes.—Where a 
mortgagor, prior to foreclosure sale, leases the mort- 
gaged premises, and assigns the rent notes, a pur- 
chaser on foreclosure prior to the maturity of such 
notes is not entitled to the rent due under the lease.— 
SECURITY, MORTGAGE & TRUST CO. V. GILL, Tex., 275. 
W. Rep. 835. 

109. LICENSE — Sale of Growing Trees.—Where the 
purchaser of growing trees for the purpose of manu- 
facture enters on the lands within a reasonable time, 
and cuis allthbe timber apparently worth takipg, and 
thereupon removes his mill, and abandons the prem- 
ises for 1l years, his right to enter and cut timber is 
gone.—PATTERSON V. GRAHAM, Penn., 30 Atl. Rep. 247. 

110. LIEN FOR CROP SUPPLIES—Estoppel.—One who 
contracts under seal to pay to another the value of 
supplies furnished for the cultivation and handling of 
his crops, givirgalien onthe crops forthe payment 
thereof, is estopped, in an action to enforce the lien, 
to deny that cotton furnished under the contract was 
converted into money, and used in the cultivation of 
such crop3.—GASTON V. BRANDENBURG, S. Car., 2058. E. 
Rep. 157. 


111. LIMITATION OF ACTIONS.—Kev. St. art. 3217, pro- 
viding that limitations shall cease to run against @ 
cause of action for twelve :nonths after the death of 
the person entitled to sue, unless an administrator or 
executor shall sooner qualify, applies to both real and 
personal actions.—HENDRICKS V. HUFFMEYER, Tex., 
278. W. Rep. 777. 
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112. Lost WILL—Pleading.—In an action to establish 
alost will, where there is no allegation that defend- 
ants were concerned in its execution, a general de- 
nial is sufficient.—WRIGHT Vv. FULTZ, Ind., 38 N. E. 
Rep. 175. 

113. MALICIOUS PROSECUTION—Evidence of Damage.— 
In an action for malicious prosecution, evidence of 
the condition of plaintiff’s family at the time of his ar- 
rest is admissible to show the character and extent of 
the mental anguish caused plaintiff by the arrest and 
prosecution, though it is not specially pleaded.— 
DAVIS V. SEELEY, Iowa, 60 N. W. Rep. 183. 

114. MANDAMUS — Adequate Remedy by Appeal.— 
Where a decree of the register vacating the probate of 
a will, and admitting a later will to probate, is appealed 
from, mandamus will not lie to compel the register to 
certify the questions of undue influence and testamen- 
tary capacity in making the latter will to the orphans’ 
court for decision, as these questions will necessarily 
be considered on the appeal.—COMMONWEALTH V. 
THOMAS, Pa., 30 Ati. Rep. 206. 

115. MANDAMUS — Jurisdiction—Taxes Collected by 
Wrong County.—Mandamus will not lie to compel the 
tax collector of one county to pay over to the collector 
of another county taxes belonging to the latter county 
which he has unlawfully collected, as mandamus can- 
not serve the purpose of an action for money had and 
received.—KINGS COUNTY V. JOHNSON, Cal., 37 Pac. 
Rep. 870. 

116. MANDAMUS TO COUNTY CANVASSING BOARD—AC- 
tion by Candidate.—A candidate for election to a 
county office, who, upon the face of the returns, is 
elected, may maintain an action in hisown name to 
compel the county canvassing board, which rejects a 
portion of the returns, to reconvene and canvass the 
full returns of the election; and this may be done al 
though the county uttorney may have already brought 
an action in the name ofthe State for substantially 
the same purpose.—SHULL V. BOAkD OF COM’RS OF 
Gray County, Kan., 37 Pac. Rep. 994. 

117. MARRIED WOMAN—Mortgage on Separate Prop- 
erty.—Where a married woman mortgages her separate 
estate, the burden is onthe mortgagee to show that 
the debt was contracted with respect to such estate.— 
EARLY V. LAw,S. Car., 208. E. Rep. 136. 

118. MASTER AND SERVANT—Assumption of Risk.—An 
employee who knowingly engages in dangerous work 
because he is told he will lose his place if he refuses to 
do soassumes the risk of injury from such work.— 
DOUGHERTY V. WEST SUPERIOR IRON & STEEL CO., 
Wis., 60 N. W. Rep. 274. 

119. MASTER ANDSERVANT — Assumption of Risk.— 
Where a servant, with knowledge of a defect in the 
master’s premises, continues in his service, without 
proper notice to the latter, he assumes the risk of in- 
juries growing out of such defect.—-TeExas & Pac. RY. 
Co. Vv. BRYANT, Tex., 278. W. Rep. 825. 

120. MASTER AND SERVANT — Fellow servants.—A 
brakeman and a conductor are fellow-servants, within 
Comp. Laws N. D. 1887, § 8763, exempting an employer 
from liability to an employee for negligence of another 
person employed by him in the same general business. 
—NORTHERN Pac. R. Co. Vv. HOGAN,U.S. C. C. of App., 
63 Fed. Rep. 103. 

121. MASTER AND SERVANT—Fellow-servants.—A rail- 
road company is not liable, under the general law, for 
the injury of an employee on one train caused by the 
negligence of the conductor in its employment on an- 
other train in leaving the switch open that it was his 
duty to close, as the conductor and the injured em- 
ployee are fellow-servants.—ST. Louis, I. M.&S. Ry. 
Co. v. NEEDMAN, U.S. CO. C. of App., 63 Fed. Rep. 107. 


122. MASTER AND SERVANT—Fellow -servants.—Plaint 
iff, an employee of an iron company, who was injured, 
while unloading cars, by their being suddenly shifted, 
was not a fellow-servant of the shifting crew, though 
the shifting was done under orders ofthe iron com- 
pany’s foreman in charge of the unloading, nor was 








plaintiff a quasi employee of defendant, within Act 
April 4, 1868, relieving defendant from liability for in- 
juries to such persons through the negligence of its 
employees.—NOLL V. PHILADELPHIA & R. R. OO., Pa., 
30 Atl. Rep. 157. 

123. MASTER AND SERVANT — Injury — Assumption of 
Risk.—An employee calking pipe in a trench for water- 
works, who ig of mature years and of ordinary intelli- 
gence, and who knows the liability of such trenches to 
cave in, and who, a few minutes after seeing the 
trench in which he is working partially cave in afew 
feet from him, again goes to work, assumes the risk.— 
SHOWALTER V. FAIRBANKS, Wis., 60 N. W. Rep. 257. 

124. MASTER AND SERVANT — Negligence — Statutory 
Liability of Railroad Companies.—Under Comp. St. 
Mont. 1887, ch. 25, § 697, relating to railroad corpora- 
tions, which makes such a corporation liable to a 
servant or employee for injury sustained by default or 
wrongful act of his superior, as if such servant or em- 
ployee were a passenger, a railroad company is liable 
for an injury inflicted in Montana, toa fireman in its 
employment on one train, caused by the negligence of 
a conductor in its employment on another train in 
leaving a switch open.—NORTHERN Pac. R. Co. V. 
MASE, U. S. C. C. of App., 63 Fed. Rep. 114. 

125. MECHANICS’ LIENS — Assignment.—An assignee 
of a mechanic’s or material-man’s claim cannot file 
the notice of claim or serve the notice on the owners, 
so as to perfect the lien; as the privilege of asserting a 
mechanic’s lien cannot be assigned.—MCCREA V. JOHN- 
8ON, Cal., 37 Pac. Rep. 902. 

126. MECHANIC’S LIEN — Bond.—A bond by a con- 
tractor, indemnifying an owner against liens on his 
building, is valid, though the plans and specifications 
forming part of the building contract were not filed 
with the county recorder.—BLYTH V. ROBINSON, Cal., 
37 Pac. Rep. 904. 

127. MECHANICS’ LIENS—Building on Leased Land.— 
A provision in a lease of mining land that improve- 
ments placed thereon by the lessee shall become the 
property of the lessor, and remain as part of the land, 
is suvject to Comp. St. div. 5, § 1375, which provides 
that where a person has fa lien on a building for ma- 
terial furnished, and the interest of the owner of the 
building inthe land is a leasehold, the building may 
be sold to satisfy the lien, and may be removed by the 
purchaser.—MONTANA LUMBER & MANUF’G CO. V. OBE- 
LISK MINING & CONCENTRATING CO., Mont., 37 Pac. Rep. 
897. 

128. MECHANICS’ LIENS — Construction of Railroad.— 
Acts Mich. 1885, p. 293, § 1, giving one who builds any 
house, building, machinery, wharf, or structure alien 
thereon, and on the lot or piece of land, not exceeding 
a quart+r section, or, if in an incorporated village, not 
exceeding the lot on which the improvement is made, 
does not give a lien for the materials used in the con- 
struction of a railroad.—PENNSYLVANIA STEEL Co. V. 
J. E, Ports SALT & LUMBER Co., U. 8S. C. C. of App., 68 
Fed. Rep. 1l. 


129. MECHANICS’ LIENS—Contract made Vutside State. 
—A lien for materials furnished for the erection of im- 
provements on lands in Kansas may be maintained 
where the contract is entered into in Missouri as well 
asif it were made in Kansas.—UNITED STATES INV. CO. 
Vv. PHELPS, Kan., 37 Pac. Rep. 982. 


130. MECHANIC’S LIEN—Interest of Vendor.—Where a 
contract of sale requires the erection of the vendee of 
a house on the land, and provides that the title to the 
house and land shall remain in the vendor until the 
purchase price is paid, the vendor’s interest in the 
land is subject to a mecbanic’s lien for materials fur- 
nished the vendee and work done in the erection of the 
house, Act 1885, ch. 849, providing that mechanics’ liens 
‘“‘shall also attach to and be a lien on the real property 
of any person on whose premises such improvements 
are made, such owner having knowledge thereof, and 
consenting thereto.”—EDWARDS & MCCULLOCH LUMBER 
Co. V. MOSHER, Wis., 60 N. W. Rep. 264. 
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181. MECHANICS’ LIENS—Notice by Subcontractor.— 
Chapter 100, Acts 16th Gen. Assem. § 7, provides that to 
preserve his lien as against the owner, and to prevent 
payments by the lattér to the contractor, the subcon- 
tractor must serve onthe ownera written notice of 
the filing of his claim: Held, that a subcontractor 
must give such written notice ofthe filing of his claim, 
though the latter has actual notice thereof.—FROST v. 
RAWSON, Iowa, 60 N. W. Rep. 131. 

182. MECHANIC’sS LIEN—Sufliciency of Claim.—It is not 
necessary to the sworn statement and Claim of lien re- 
quired to be filed by subcontractors that there should 
be attached thereto a copy of the written contract un- 
der the terms of which the rights of such subcontractor 
have accrued. Neither is it necessary that the owner- 
ship of the property benefited should be set forth 
therein.—GARLICHS V. DONNELLY, Neb., 60 N. W. Rep. 
323. 

133. MINING CLAIM—Abandonment.—Rev. St. U. 8S. § 
2324, provides that, in case of non-performance of a 
certain amount of labor yearly on a mining claim, it 
shall be open to relocation, provided that the original 
locators, their heirs, assigns, or legal representatives 
have not resumed work on theclaim: Held, that to 
“resume work,” within the provision of the statute, 
means to begin work anew with a bona fide intention 
of prosecuting it.—MCCORMICK Vv. BALDWIN, Cal., 37 
Pac. Rep. 903. ¢ 

134. MORTGAGE— Crops.— Where crops are severed 
before entry by the mortgagee, the title thereto is in 
the mortgagor.—HINTON Vv. WALSTON, N. Car., 208. E. 
Rep. 164. 

185. MORTGAGES — Consideration. — Where land is 
conveyed subject to judgments on notes against the 
grantor, andthe grantee afterwards pays, and takes 

* assignments of, the judgments, notes and mortgages 
given such grantee and assignee by a surety on the 
former notes for the amount and in settlement of such 
judgments are without consideration.—PRICE V. REA, 
Iowa, 60 N. W. Rep. 208. 

136. MORTGAGES — Construction. — Defendants exe- 
cuted a note to plaintiff, stipulating that, on default 
in interest, compound interest was to be payable, and 
executed a mortgage to secure the payment of the 
note ‘‘at maturity,” with interest according to the 
terms ofthe note: Held, thatthe mortgagee, for de- 
fault in the interest, could not foreclose before the 
maturity of the note.—VAN LOO Vv. VAN AKEN, Cal., 37 
Pac. Rep. 925. 

137. MORTGAGE—Evidence — Deed Absolute.— Where 
an absolute deed anda written agreement to resell 
are executed simultaneously, and the evidence leaves 
it in doubt whether the transaction is a sale or mort- 
gage, it will be deemed a mortgage.—KEITHLEY V. 
Woop, IIl., 38 N. E. Rey. 149. 


138. MORTGAGB—Foreclosure.— J purchased land at 
sheriff’s sale, and obtained adeed. Afterwards W, as- 
signee of a prior mortgage, foreclosed the mortgage, 
without making J a party, bought the land atthe fore- 
closure sale, obtained a deed, and went into posses- 
sion: Held, that J was entitled to recover rents and 
profits from W, and to redeem.—JACKSON V. WEAVER, 
Ind., 38 N. W. Rep. 166. 


1389. MORTGAGE—Rights of Prior Mortgagee.—Plaint- 
iff took a mortgage on certain crops 4s security fora 
loan, and subsequently defendant took a mortgage on 
the same crop for seed furnished, and to secure future 
advances. Plaintiff's mortgage was not recorded: 
Held, that a finding, on conflicting evidence, that de- 
fendant had notice of plaintiff’s mortgage before mak- 
ing the advances on the second mortgage, would not 
be disturbed.—FETTE V. LANE, Cal., 37 Pac. Rep. 914. 


140. MORTGAGE— Sale— Validity.— When a deed of 
trust provides that the mortgaged property shall be 
sold at the county seat ofa certain county, and the 
county is afterwards subdivided, a sale made at the 
county seat of one of the new counties is void.—DUk- 
RELL V. FARWELL, Tex., 27S. W. Rep. 795. 








141. MORTGAGE ON HOMESTEAD—Exhaustion of Other 
Security.—Where a surety on a note gives several 
mortgages, including one on his homestead, to secure 
the note,the mortgagee may in one action foreclose 
all the mortgages, and a decree ordering the home. 
stead to be last sold sufficiently protects the surety in 
his homestead right.— BLAKE Vv. McCosH, Iowa, 60 
N. W. Rep. 127. 

142. MUNICIPAL CORPORATION—Control of Wharves, 
—The charterof Corpus Christie (1860) authorizes that 
city to construct and maintain the wharves or piers at 
the ends of certain streets, and to fix the rates of 
wharfage, and releases to the city all such privileges 
for public purposes. The amendment of 1873 provides 
that the city may lease such real estate as its purposes 
may require: Held, that the city cannot lease to one 
person ali its wharf and water privileges, though it 
reserves the right to prescribe rules for the construe. 
tion and operation of the wharves, and provides that 
the lessee shall charge a fixed rate for the use of the 
wharves, and shall not make any chargeto vessels 
lying alongside thereof.—CITY OF CORPUS CHRISTIE V. 
CENTRAL WHARF & WAREHOUSE CoO., Tex., 27 S. W. 
Rep. 803. 

143. MUNICIPAL CORPORATION—Defective Sidewalks. 
—In an action for injuries caused by a defective side. 
walk, evidence of the general condition of sidewalks 
in the vicinity of the accident is admissible to show 
notice.—CITY OF BELTON v. TURNER, Tex., 27 S. Rep. 
831. 

144. MUNICIPAL CORPORATIONS— Defective Sidewalk. 
—Whether one injured while walking on a sidewalk at 
night, with knowledge that it is defective, and look- 
ing for the defect at the time, is guilty of contributory 
negligence, is a question for the jury.— PITTMAN vV. 
CITY OF EL RENO, Okla., 37 Pac. Rep. 851. 


145. MUNICIPAL CORPORATION — Defective Street. — 
Where the defect or obstruction in a street of a city is 
patent or obvious, and has continued so long that no- 
tice may be reasonably inferred, or where the defect 
or obstruction is one which with reasonable or proper 
care should have been ascertained and remedied, the 
city is liable for the injuries resulting from such de 
fect or obstruction.— UNION ST. Ry. Co. Vv. STONE, 
Kan., 37 Pac. Rep. 1012. 

146. MUNICIPAL CORPORATIONS — Ordinance — In- 
validity.—An ordinance provided in the first section for 
the making of a certain local improvement described 
the improvement in its second section, and attempted 
in the third section to provide for raising the money to 
pay for the improvement. An assessment made there- 
under was set aside, because the mode of raising the 
money was illegal: Held, that the illegality of the third 
section did not invalidate the rest of the ordinance, 
which might be made the basis of proceedings for a re- 
assessment after the first assessment was declared il- 
legal.—FREEPORT, ST. RY. CO. V. CITY OF FREEPORT, 
Ill., 38 N. E. Rep.137. 

147. MUNICIPAL CORPORATIONS—Ordinance as Con- 
tract—Telegraph Poles.— A city ordinance, author- 
izing the erection of telegraph poles in the streets, re- 
quired any company erecting poles under its provision 
to file an agreement permitting the city to use “the 
top cross arm of any pole erected, or which is now 
erected,” for telegraph purposes, free of charge. A 
company which had previously erected its poles in 
the streets filed the agreement required, and there- 
after acquired and erected additional poles, and the 
city used many of the old and new poles: Held, that 
the ordinance, so accepted by the company, consti- 
tuted a contract between the city and the company, 
which became executed when the city took the bene- 
fit thereof by using the poles; and the subsequent im- 
position by the city of acertain charge per pole for 
the use of the streets was a violation of the contract. 
—CITY OF ST. LOUIS V. WESTERN UNION TEL. Co., U. 
S.C. C. (Mo.), 63 Fed. Rep. 68. 

148. MUNICIPAL CORPORATION—Public Improvements. 
—A stipulation, in a contract by a city for a public im- 
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provement, that the contractor shall look for payment 
to a particular fund, to be raised by assessment, does 
not relieve the city from liability for negligently de 

laying to raise such fund.—LITTLE v. CITY OF PoRrT- 
LAKD, Oreg., 37 Pac. Rep. 911. 

149. MUNICIPAL CORPORATION“ — Sewer Contract.—A 
city is not liable on a contract for the construction of 
asewer where no provision is msde at the time of its 
execution for payments thereunder, as required by 
Const. art. 11, §5, and it does not appear that the rev- 
enues of the city for that fiscal year are in excess of its 
ordinary expenses.—KUHLS V. OITY OF LAREDO, Tex., 
278. W. Rep. 791. 

150. MUNICIPAL CORPORATION — Street — Change of 
Grade.—Proceedings to assess damages to abutting 
property, caused by the opening and grading of a 
certain street, are not admissible to affect aclaim fer 
damage to the same property, caused by the subse- 
quent widening and change of grade of another street 
on which it abuts.—MARKLB V. CITY OF PHILADELPHIA, 
Pa., 30 Atl. Rep. 148. 

151. MUNICIPAL CORPORATION—Street Improvements— 
Assessments.—Under section 2270, Rev. St the value 
of the lot or land, with the improvements, as assessed 
for taxation, is to be taken im determining the limit to 
which it may be assessed for the improvement of a 
street on which it abuts, whether made by the foot 
front or otherwise.—FINDLAY V. FREY, Ohio, 38N. E. 
Rep. 114. 

152. NEGLIGENCE — Dangerous Premises — Injury to 
Licensee.—Where the public has been accustomed to 
travel a well defined road across one’s land, though no 
right of way by user has been acquired, he is liable for 
injuries caused by stretching a barbed wire, not visible 
after dark, across such way, without anything to warn 
travelers of its existence.—MORROW V. SWEENBY, Ind., 
38N. E. Rep. 187. 

153. NEGLIGENCE—Fires.—One who, on a calm day, 
is necessarily engaged in burning the brush on his 
farm, is not liable for damages to an adjoining neigh- 
bor, whose property ignites from the fire, where every 
reasonable precaution has been taken to avoid its 
spread.—BOLTON V. CALKINS, Mich., 60 N. W. Rep. 297. 

154. NEGOTIABLE INSTRUMENT—Accommodation In- 
dorser—Extension.—Where a note secured by a mort- 
gage is signed by one of the makers as an accommoda- 
tion maker, and the payee with the knowledge of the 
fact, extends the time for the principal obligor, the ex- 
tension of time works his discharge froin liability.— 
AMERICAN & GENERAL MortTG & INV. CORP. V. MAR- 
QUAM, U. 8. C. C. (Oreg.), 62 Fed. Rep. 960. 

155. NEGOTIABLE INSTRUMENT—Demand Notes—Lim- 
itations.—The maker of a demand note died 10 years 
later without any demand thereon having been made. 
The payee held the note for ever 5 years before his 
death. Twenty-eight years after the note was made, 
and after all the parties were dead, the first demand of 
Payment was made: Held, that the note was barred 
by the statute of iimitations.—IN RE STEVENS’ ESTATE, 
Pa., 30 Atl. Rep. 245. 

156. NEW TRIAL—Grounds.—A motion for a new trial 
on the ground that “the court erred in refusing to de- 
Clare and decree to be fraudulent the judgment men- 
tioned,” does not sufficiently call the attention of the 
court to error in the form of the judgment so as to re- 
quirea reversal therefor.—PETTIT V. PETTIT, Ind., 38 
N. E. Rep. 179. 

157. New TRIAL—Surprise.—The fact that a party is 
misled by erroneous advice of his counsel as to the ad- 
missibility of evidence is not “surprise” for which a 
new trial will be granted.—SaNTA CRUZ ROCK PAVE- 
MENT CoO. Vv. BOWIE, Cal., 37 Pac. Rep. 934. 

158. OFFICERS — Constitutional Law—Mandamus.— 
Where an officer, in advance of the time fixed by law 
for the performance of certain duties, refuses to per- 
form them, mandamus at once lies to compel a per- 
formance at the proper time.—STATE Vv. ROTWITT, 
Mont., 37 Pac. Rep. 845. 








169. OFFICERS—Superintendent of Insane Asylum.— 
Mandamus is an appropriate remedy to restore to the 
possession of his office a superintendent of an insane 
asylum of the State, from which he has been arbitrarily 
and wrongfully removed without cause, before the ex- 


- piration of his term of office, by the board of trustees 


of the State charitable institutions.—EASTMAN Vv. 
HOUSEHOLDER, Kan., 37 Pac. Rep. 98. 

160. OFFICER—Voluntary Association.—A person who 
is merely acting as treasurer of a voluntary associa- 
tion, without having been elected to the office,—the 
originsul appointee having gone out of office,—whose 
constitution provides that the treasurer shall have the 
custody of its personality, cannot sue for the recovery 
of such property.—DWELLE V. PLUMMER, Colo., 37 Pac. 
Rep. 947. 

161. ORDER—Acceptance —Consideration.—All that is 
necessary, as between the acceptor and the drawee of 
a draft or order, to constitute a good consideration for 
the acceptance, is that there should already be in 
existence afundin the hands of the acceptor upon 
which the draft is by the acceptance chargeable. If 
the fund be in existence at the time of the acceptance, 
the liability of the acceptor becomes at once fixed and 
absolute. If the acceptance be conditional, and by the 
condition chargeable ona fund not yet in existence, 
but to be created, then the liability on the acceptance 
only ensues when the condition is complied with or 
performed.—HERTER V. Goss & EDSALL Co., N. J., 80 
Atl. Rep. 252. 

162. ORDER — Acceptance by Drawee.—To sue the 
owner ofa building on an order drawn on him bya 
contractor, to whom he was indebted, in favor of a 
subcontractor, an acceptance of the order by the 
owner must be shown.—WOODRUFF V. HENSBL, Colo., 
88 Pac, Rep. 948. 

168. PARTNERSHIP — Firm Note.—One who loans 
money to a member of a mercantile firm, and receives 
from him a note executed in the name of the firm, has 
aright to presume that the note is made in the course 
of the partnership business.—PLATT V. KOEHLER, 
Iowa, 60 N. W. Rep. 178. 

164. PARTNERSHIP—Firm Note—Execution by Partner. 
—The borrowing of money by one partner to pay firm 
debts is within the scope of the partnership business. 
—BUETTNER V. STEINBRECHER, Iowa, 60 N. W. Rep. 
177. 

165. PARTNERSHIP—Suit for Accounting.—Where, in 
an action for a partnership accounting, books offered 
in evidence were objected to as not showing the trans- 
actions between the parties, the action of the trial 
court in rejecting the books will not be disturbed on 
appeal unless on the trial the party offering the books 
pointed out wherein they were relevant, and the 
record shows what he proposed to prove thereby.— 
HARPER V. ANDERSON, Cal., 3¥ Pac. Rep. 926. 

166. PLEADING— Petition — Sufficiency.—The suffi- 
ciency of a petition cannot be tested by a motion for 
judgment for defendant, made atthe close of plaintiff's 
opening statement to the jury, on the ground that the 
petition and statement failed to set forth facts suffi- 
cient to constitute a cause of action.—FULMER V. 
MAHASKA Counry, Iowa, 60 N. W. Rep. 207. 

167. PLEADING—Set Off and Payment.—Under Code 
1887, § 3298, providing that, ‘‘in a suit for any debt, the 
defendant may at the trial prove and have allowed 
against such debt, any payment or set off which isso 
described in his plea as to give the plaintiff notice of 
its nature, but not otherwise,” defendant cannot 
prove a set-off or payment under a plea of nil debet or 
non assumpsit.—RICHMOND OiTy &S8. P. Ry. CO. V. JOHN- 
SON, Va., 20S. E. Rep. 148. 

168. PLEADING AND PROOF — Variance.—Where the 
complaint alleges that the act complained of was done 
by 38, ‘‘under the superintendence, control, manage- 
ment, and direction of defendant,” and the evidence 
shows that B was acting as an independent contractor, 
plaintiff cannot recover.—HUNTT V. VANDBRBILT,N . 
Car., 29S. E. Rep. 168. 
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169. PLEDGE OF CORPORATE STOCK— Redemption in 
Equity.—Where corporate stock is pledged, and the 
shares transferred on the books to the pledgee, a bill 
in equity lies to redeem the stock, upon refusal of the 
pledgee to retransfer it.—SMITH V. ANDERSON, Tex., 27 
S. W. Rep. 775. ‘ 

170. POWER OF ATTORNEY — Construction.—A power 
of attorney to sell lands and make necessary deeds 
confers no authority to mortgage such lands.—CAMP- 
BELL V. FOSTER HOME ASS’N., Penn., 30 Atl. Rep. 222. 

171. PRINCIPAL AND AGENT — Evidence of Expendi- 
tures.—Where a person is employed to supervise the 
building of a house, let the contract therefor, and buy 
the materials, charging the owner the price paid by 
him therefor, the vouchers taken by him on payment 
for material and labor are prima facie evidence in an 
action to recover for such disbursements, that the 
material and labor went into the house.—BLAZO V. 
GILL, N. Y., 88 N. E. Rep. 101. 

172. PRINCIPAL AND AGENT—Ratification.—Where an 
agent procures a mortgage for his principal under an 
agreement that a mortgage already held by the princi- 
pal shall be surrendered, and the principal accepts the 
mortgage, and forecloses it, he is bound by his agent’s 
agreement.—HARTLEY STATE BANK V. MCCORKELL, 
Iowa, 60 N. W. Rep. 197. 

173. PRINCIPAL AND SURETY — Parol Evidence—Con- 
tract.—Sureties ona note cannot show by parol evi- 
dence that the payee told them, when they signed, 
that he would not require them to pay the note.—ALT- 
MAN V. ANTON, Iowa, 60 N. W. Rep. 191. 

174, PRINCIPAL AND SURETY—Bond—Signature under 
Verbal Authority.—A surety, whose name is written on 
a sheriff’s levy bond under his mere verbal authority, 
is not bound thereby, though it was written at his re- 
quest, and in open court.—WILSON V. LINVILLE, Ky., 27 
8. W. Rep..857. 

175. PRIVILEGED CONMUNICATIONS — Statements to 
Prosecuting Attorney.—Under Code, § 3643, making 
communications to an attorney in his professional 
capacity privileged, the prosecuting attorney cannot 
be required to testify as to communications made to 
him by the prosecuting witness in a criminal case.— 
STATE V. HOUSEWORTH, Iowa, 60 N. W. Rep. 221- 

176. PROCESS— Constructive Service— Collateral At- 
tack. — Where,in an action brought to foreclose a 
mortgage, an affidavit in due formto obtain service 
by publication is filed, and publication had, a finding 
by the court of common pleas that the publication 
**is in all respects regular and according to law,” and 
that the defendant has been ‘‘duly served with notice 
of the pendency of said cause ofaction,” is conclusive 
against such defendant in a collateral attack upon the 
judgment, even if he had no actual notice of the pro- 
ceedings, resided withim the State, and might have 
been personally served with a sammons, and although 
it does not appear of record that after the publication 
was made, and before the hearing, an affidavit was 
filed, stating that the residence of such defendant was 
‘unknown and cannot with reasonable diligence be 
ascertained,” as is prescribed by section 5048, Rev. St. 
—WINEMILLER V. LAUGHLIN, Ohio, 38 N. E. Rep. 111. 

177. QUIETING TITL&—Dismissal—New Trial.—Where, 
in an action to recover real estate or to quiet title, a 
new trial as of right is granted the defeated party, and 
he then dismisses the action without the consent of 
the other party, the conclusiveness of the judgment 
remains as ifno new trial had been awarded.—FER- 
RI8SS V. UDELL, Ind., 38 N. E. Rep. 180. 

178. QUIETING TITLE— Vendor and Vendee.—In an 
action to quiet title to lands, where no mortgage lien 
is claimed, and where the answer pleads possession 
under a contract of sale, and offers payment of the 
amount due, a judgment declaring the amount dueto 
be a mortgage on the land will be revexsed as not war- 
ranted by the pleadings. — SCHAFFER V. HOFFMAN, 
Cal., 37 Pac. Rep. 932. 

179. RAILROAD COMPANY—Aceident at Crossing.—In 








an action for injuries sustained at a railroad crossing, 
it is improper to charge that plaintiff cannot recover 
“if there was room enough on said crossing for wag. 
ons to cross ifthe engine had not been there, and the 
same was reasonably safe in the absence of such en. 
gine, or iftherewas room to cross while said engine 
was there, and plaintiff could safely have crossed if 
his team had not become frightened.’’—INTERNATIONAL 
&G.N.R. Co. v. DOUGLASS, Tex., 27S. W. Rep. 793. 

180. RAILROAD COMPANY — Claim — Accrual During 
Receivership.—Where a Federal Court, which had ex- 
clusive jurisdiction of the property and assets of a 
railroad, appointed a receiver therefor, and ordered 
that all claims against the railroad should be by in. 
tervention in the receivership proceeding before a 
certain date, aclaim which accrued during the re. 
ceivership, and it was not presented before the Fed. 
eral Court within the time allowed, was barred.—D1z- 
LINGHAM V. KELLEY, Tex., 27S. W. Rep. 806. 

181. RAILROAD COMPANY— Construction—Continuing 
Nuisance.—Under authority from a city, the main line 
of a railroad was built in 1882 for permanent use 
through an alley on which plaintiff was an abutting 
owner, he receiving no compensation therefor: Held 
that, in view of the permanent character of the oceu- 
pation, the acts of the railrord company, in building 
and operating the road tothe detriment of plaintiff's 
property, did not constitute a continuing nuisance, 


| for which successive actions would lie, but that plaint- 


iff’s cause of action accrued at the first occupancy in 
1882,—-FOWLER V. DES MOINES & K. C. Ry. Co., Lowa, 60 
N. W. Rep. 116. 

182. RAILROAD COMPANY — Crossing — Contributory 
Negligence. — Where the complaint in an action 
against a railroad company for personal injuries al- 
leged that the injuries were caused by defendant’s 
negligence, and that such negligence consisted in its 
failure to ring the bell or blow the whistle in ap- 
proaching the crossing, the eharge should only 
present, as to defendant’s negligence, such issues, 
though evidence of other issues was introduced. — 
GULF, C.&S5S. F. Ry. Co. v. Scott, Tex., 278. W. Rep. 
827. 

183. RAILROAD COMPANY — Electric — Negligence.— 
Where acity ordinance only requires electric street 
ears to be provided with ‘‘colored signal lights in 
front and rear” after sunset, the failure to also havea 
headlight is not negiigence per se.—MCGEE V. CONSOL- 
IDATED ST. Ry., Mich., 60 N. W. Rep. 293. 

184. RAILROAD COMPANIES—F ires.—Under the statute 
of this State, in all actions against any railway com- 
pany for damages by fire caused by the operating of 
the railroad, proof of the fact that the fire was caused 
by the operating of the railroad, and the amount of 
damages thereby, is prima facic evidence of negligence 
on the part of the railroad.—CHICAGO, ETC. RK. CO. Vv. 
MCBRIDE, Kan., 37 Pac. Rep. 978. 

185. RAILROAD COMPANY—Injuries—Burden of Proof. 
—A charge that the jury must be satisfied by the pre- 
ponderance of the evidence, to a reasonable certainty, 
that a fact exists before they can find such fact, is not 
erroneous.—PRKLTIER V. CHICAGO, ETC. Ry. Co., Wis., 
60 N. W. Rep. 250. 

186. RAILROAD COMPANY—Injury—Contributory Neg- 
ligence.—It is negligence fora brakeman, contrary to 
the rules of a railway company, to ride on the brake 
beam of the tender of an ordinary locomotive backing 
across a trestle at the rate of from five to eight miles 
an hour; and if, while so riding, he is struck by a gate 
which is allowed to swing across the track, he cannot 
recover.—BENAGE V. LAKE SHORE & M. 8. Ry. CO., 
Mich., 60 N. W. Rep. 286. 

187. RAILROAD COMPANY—Injury—Negligence.—For& 
railroad to receive from a connecting line, and trans- 


| port, cars with double buffers or deadwoods, in good 


condition, is not negligence making it liable to @ 
brakeman for injury received in coupling, they being 
in use on other well-managed toads.—NORTHERN Pac. 
R. Co. v. BLAKE, U. 8. OC. C. of App., 63 Fed. Rep. #. 
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188. RAILROAD COMPANY—Injury to Licensee.—One 
who, for his own convenience in unloading freight, 
erects a movable platform on the right of way ofa 
railroad company, is a mere licensee, and the company 
js not bound to see that the platform is so placed as 
not to be struck by a train.—MCCABE V. CHICAGO, ETC. 
Ry. Co., Wis., 60 N. W. Rep. 260. 

189. RAILROAD COMPANIES—Liability for Fires—Prox- 
imate Cause.—In an action for the fire caused by defend- 
ant’s locomotive, where the uncontradicted evidence 
shows that defendant used a spark arrester as good as 
any known, itis error to submit the question of de- 
fendant’s negligence in using such arrester to the jury. 
—FRACE v. NEW YORK, ETC. R. CO., N. Y., 38 N. Ey 
Rep. 102. 

190. RAILROAD COMPANY—Receiver — Distribution o 
Assets.—Where a railroad is operated by a receiver, 
all his legitimate expenses, including the fees of his 
counsel, are chargeable upon the fund produced by a 
sale of the railroad made undera decree rendered in 
the cause, ifthere is no other fund under the control 
of the court out of “ hich these expenses can be paid, 
Income would be chargeable before corpus, but as a 
last resort the charge would fall on the latter.—CEN- 
TRAL TRUST CO. OF NEW YORK V. THURMAN, Ga., 208. 
E. Rep. 141. 

191. RAILROAD COMPANIES—Taxation—Operating Fx- 
penses.—Compensation paid for the use of equipment 
by railway companies, at a certain percentage of its 
value, is not interest on borrowed capital, but is part 
of the operating expenses, and must be deducted from 
the gross receipts, to ascertain the net earnings for the 
purposes of taxation.—COMMONWEALTH V. PHILADEL- 
PHIA& E. R. Co., Pa., 30 Atl. Rep. 145. 

192. RAILROAD RECEIVERS—Leased Lines.—Receivers 
who take possession of and operate leased lines for 
more than a year, and receive the earnings; thereof, are 
bound to disburse the same in accordance with the 
terms of the lease; and Where they apply such earnings 
to the payment of interest on the bonds, when the 
lease requires that the taxes shall be first paid, the 
court will require them, even after the leased roads 
have been surrendered, to restore the diverted money 
by paying the taxes in question.—CLYDE V. RICHMOMD 
&D. R. Co., U. 8. C. C. (S. Car.), 68 Fed. Rep. 21. 


193. REAL ESTATE BROKER—Commissions.—A broker 
isnot entitled to commissions for a sale where the 
customer found by him, having declined to purchase, 
thereafter calls the attention of a third party to the 
land, who completes the purchase through another 
agent.—THUNER V. KANTER, Mich., 60 N. W. Rep. 299. 


194. REAL ESTATE BROKERS—Commissions.—Where 
an agent to sell lands for an agreed commission forms 
a partnership, and thereafter the firm negotiates a 
sale, the partners may sue jointly for commissions.— 
WELSH V. LEMERT, lowa, 60 N. W. Rep. 230. 


195. RECEIVERS—Confiicting State and Federal Juris- 
diction.—Where the property of arailroad has been 
in the uninterrupted possession of successive receiv- 
ers appointed by a Federal Court from a time antedat- 
ing the appointment of a neceiver for same property 
by a State court, the Federal Court will not order it 
transferred to the receiver of the State court, if it ap- 
pears that the last receiver of the Federal Court has 
actual physical possession under a bill filed by a 
trustee of bondholders who represent the bulk of the 
indebtedness of the road, while the receiver of the 
State court represents only junior creditors, and but 
little of the indebtedness.—CENTRAL TRUST CO. oF 


NEw York v. CHATTANOOGA, R. & C. R. Co., U. S.C. C. ” 


(Ga.), 62 Fed. Rep. 950. 

19%. RECEIVERS — Libel against Vessel in Receivers’ 
Possession.—After receivers of a railroad company, 
appointed by a United States Circuit Court, had taken 
Possession of a steamship, the property of the con- 
pany, she came into collision with another vessel, and 
was libeled therefor by the owners of that vessel in 
the District Court: Held, that the Circuit Gourt, |n its 











discretion, properly declined to issue, on the petition 
of the receivers, an injunction against the proceedings 
in admiralty.—PAXSON Vv. CUNNINGHAM, U. 8. C. C, of 
App., 63 Fed. Rep. 132. 


197. RELIGIOUS SOCIETIES—Change of Constitution.— 
The title to the property of a divided religious sect is 
in that part following the laws, usages, customs, and 
principles which were accepted before the division.— 
PHILOMATH COLLEGE V. WYATT, Oreg., 37 Pac. Rep. 
1022. 


198. Res JUDICATA—Merger.—In an action by a cor- 
poration on a note, secured by a vendor’s lien on land, 
judgment was rendered for the maker and the subse- 
quent purchaser ofthe land, on the ground that the 
corporation acquired the note by discounting it 


| against the statutes and therefore was not the owner, 


but against its indorser, who had admitted his liability: 
Held, that the judgment was not res judicata as to the 
liability of the maker and the right to foreclose the 


* vendor's lien in a subsequent action on the note by the 


indorser.—STILL V. LOMBARDI, Tex., 278. W. Rep. 845. 


199. 6aALE--Rescission—Fraud of Purchaser.—Where, 
in an action to rescind a sale for fraud, it appears that 
the vendor, without taking the goods from the railroad 
company which transported them, reshipped them to 
another person, evidence is admissible of similar 
fraudulent acts committed by him about the same 
time.—STARR V. STEVENSON, Iowa, 60 N. W. Rep. 217. 


200. SALES — Rescission—Ratification.—A draft, with 
bill of lading attached, drawn on the consignee of 
goods for the price, was returned because the bill was 
not properly indorsed, and the carrier had refused to 
deliver the goods. Thereupon the vendor resold toa 
third party, and the original vendee brought an ac- 
tion for breach of contract, and levied an attachment 
on the goods as the property ofthe vendor: Held, 
that he had ratified the rescission of the sale to him.— 
CENTRAL NAT. BANK OF PEORIA V. GALLAGHER, Penn., 
30 Atl. Rep. 212. 


201. SALE OF CORPORATE STOCK—Action of Deceit.— 
Where a purchaser of stock, after discovering fraud in 
the sale, treats the contract of sale as still in force, he 
cannot rescind the sale, but may bring an action for 
deceit, or set up the fraud in an action for the price.— 
WEAVER V. SHRIVER, Md., 30 Atl. Rep. 189. 


202. SLANDBR—Druggists—Liabilities to Physician.— 
The apothecary is not liable in damages to the physi- 
cian merely and only because the filling of his pre- 
scriptions on one or twe occasions is deelined by the 
apothecary, for reasons not at all impuguing the phy- 
sician’s capacity. Butthe apothecary does incur suck 
liability if, without the slightest cause, he indulges in 
public expressions tending to create the impression ef 
the physician’s incompetency; as, for instance, that 
his diploma is not worth a straw.—TARLTOW V. La- 
GARDE, La., 16 South. Rep. 180. 


203. SLANDER — Parties in Interest.—An action for 
slander in relation to a business cannot be maintained 
by the husband of the owner, though, ir addition to 
his salary, he is entitled to a proportion of the profits, 
but has no interest in the corpus of the business.— 
CHILD Vv. EMERSON, Mich., 60 N. W. Rep. 292. 

204. TAXATION — Board of Equalization — Notice.—A 
notice by a county board of equalization wili not be 
rendered ineffectual by reason of any ina@curacy on 
the part of the clerk in making up the minutes of the 
proceedings of the board.—ALLI80N RANCH MIN. Co. ¥. 
NBVADA Counry, Cal., 87 Pac. Rep. 875. 

205. TAXATION—Excessive Levies.—Where the con- 
stitutional limit for the total State levy has been ex- 
ceeded, the relative priority of both general and spe- 
cial levies is fixed by the dates when the acts provii- 
ing for eack took effect, giving preference, however, 
to levies to meet appropriations for the support of the 
executive, legislative, and judicial departments.—PKO- 
PL&V. STATE BOARD OF EQUALIZATION OF COLORADO, 
Colo., 37 Pac. Rep. 964. 
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206. TAXATION — White Persons—Corporations.—Act 
April 22, 1890, taking the property of white persons for 
the maintenance of a school for white pupils, applies 
to corporations, unless their stockholders are black 
persons.— BOARD OF TRUSTEES OF PINEVILLE GRADED 
SCHOOL V. BELL COUNTY COKE & Imp. Co., Ky., 27 S. 
W. Rep. 862. 


207. Tax SALE — Redemption.—Where land was as- 
sessed in parcels, and the description and value was 
set opposite each parcel, the fact that the amount of 
tax on each was not stated, but the amount on the 
whole was placed opposite the description of the first 
tract, does not show that the land was taxed as a 
whole.—CORNOY V. WETMORE, Iowa, 60 N. W. Rep. 245. 


208. Tax SALE—Subsequent Taxes.—Money paid by a 
purchaser at a tax sale,and for subsequent taxes on 
the property, cannot be recovered from the county 
because of defective description in the tax list and in 
the certificate of purchase, inthe absence of a statute 
authorizing such recovery.—LINDSAY V. BOONE CoUR- 
TY, Iowa, 60 N. W. Rep. 178. 


209. TELEGRAPH COMPANY—Non-delivery of Message 
—Penalty.—Section 1292, Code 1887, which allows the 
receiver of a telegram to recover a penalty of $100 from 
the telegraph company for a failure to deliver a mes- 
sage as soon as practicable, is not in conflict with the 
interstate commerce clause of the federal constitu- 
tion.—WESTERN UNION TEL. CO. v. BRIGHT, Va., 208. 
E. Rep. 146. 


210. TENANCY IN COMMON—Bill for Account. — The 
obligation of each tenant in common to account for 
the use of the common property is a part of the com- 
munity of duty produced by their community of in- 
terest, andthe tenant who voluntarily refrains from 
occupying the land may maintain a bill for an account 
if not assumpsit for use and occupation, against the 
occupying tenant.— GAGE V. GAGE, N. H., 29 Atl. Rep. 
843. 

211. TRADE-MARK — Infringement.—The word ‘‘Mar- 
vel” may be appropriated as atrade-mark to desig- 
nate the output of a certain mill_—LISTMAN MILL Co. 
v. WILLIAM LISTMAN MILLING CoO., Wis., 60 N. W. Rep. 
261. 

212. TRESPASS BY CATTLE—Complaint.—A complaint 
in an action for trespass in Trinity county, alleging, 
that ‘‘defendant’s cattle and horses ran and trespassed 
upon said lands” and destroyed the grass growing 
thereon, does not state a cause of action, if not alleg- 
ing that the trespass was instigated by defendant, nor 
that defendant had notice thereof. —MERRI?1T V. HILL, 
Cal., 37 Pac. Rep. 893. 

218. TRIAL—Personal Injuries — Physical Examina- 
tion.—In an action for a personal injury a judge of the 
District Court has no jurisdiction at chambers, outside 
of the county in which the cause is pending,to make an 
order requiring plaintiff to submit his body to a per- 
sonal examination by a board of physicians appointed 
by the judge for such purpose.—ELLSWORTH V. CITY OF 
FAIRBURY, Neb., 60 N. W. Rep. 336. 

214. TRUSt DEED FOR CREDITORS — Validity. — A 
trustee for creditors, to whom possession of the prop- 
erty conveyed is given by the trust deed, may sue to 
recover the property, if attached, or its value.—HAMIL- 
TON BROWN SHOE Co. Vv. MAYO, Tex., 27S. W. Rep. 
781. 

215. VENDOR AND PURCHASER — Action on Note.— 
Where a vendor of land gives to the vendee a bond for 
a deed, to be delivered on payment of a note, a quasi 
mortgage is created; and the vendee cannot, in an ac- 
tion by the vendor to foreclose, allege that the note 
was only in part given for the purchase money.—HEs- 
TER V. HUNNICOTT, Ala., 16 South. Rep. 162, 

216. VENDOR AND PURCHASER—False Representations 
of Value.—Where a vendee of land viewed the prem- 
ises, and relied on the statements as to value of a per- 
son who negotiated the purchase for him, he cannot 
avoid the sale, or defeat recovery of the price, on the 





. ground of false statements as to value by the vendor, 


—WALKBR V. CASGRAIN, Mich., 60 N. W. Rep. 291. 


217. VEND@R AND PURCHASER—NOtice of Unrecorded 
Deed.—Where a husband, for speculative purposes, 
buys land for his wife, with knowledge of a prior un. 
recorded deed, the wife is chargeable with such knowl. 
edge.—MCMAKEN V. NILES, Iowa, 60 N. W. Rep. 199, 


218. VENDOR AND VENDEKE—Specific Performance,— 
One who has written acontract for the purehase of 
land cannot have it enforced as against one who there- 
tofore had an oral contract for the purchase of it, and 


. to whom the owner conveyed the land after making the 


written contract.—MAGUIRE V. HSRATY, Penn., 30 Atl, 
Rep. 151. 


219. WARRANTY—Damages for Breach.—In action by 
a subsequent purchaser of land against the original 
grantor on his general warranty of title in case ofa 
complete failure of title and eviction, the measure of 
damages is the amount paid by plaintiff for the land, 
with interest, not exceeding the amount paid by the 
original grantor.—TAYLOR V. WALLACE, Colo., 37 Pae. 
Rep. 963. 


220. WATERS—Riparian Owner—Regulation by Town 
—Mandamus.—Mandamus lies by a riparian owner of 
land within the limits of an incorporated town, and 
bordering on navigable water, to compel the corpora- 
tion to ‘‘regulate the line of deep water to which 
wharves may be built” as required by Code, § 2751, 
subsec. 1, as amended by chapters, 17, 349, Laws 1893.— 
WOOL Vv. TOWN OF EDENTON, N. Car.,2058. E. Rep. 
165. 


221. WATER FOR IRRIGATION—Prescriptive Rights.— 
The fact that the owner of land on a fork of a stream 
used all the water in such fork does not show such an 
invasion of the rights of a prior appropriator of water 
from the stream below the two forks as to give to the 
former a prescriptive right to use all the water in the 
fork, the lower owner having always received enough 
water for his purposes through the supply coming 
from the other fork of the stream.—FAULKNER V. RON- 
DONI, Cal., 37 Pac. Rep. 883. 


222. WILL—Construction.—A bequest of all my “‘un- 
divided interest and property” in the estate of the late 
C does not carry money paid to testator by the ex- 
ecutor of C’s estate after the execution of the will, since, 
as the will speaks as of the time of testator’s death, 
by such payments her ‘‘interest and property” in the 
estate were reduced pro tanto.—AYDLETT V. SMALL, N. 
Car., 208. E. Rep. 163. 

223. WILLS—Construction—Evidence.—While no con- 
struction can be indulged which is in conflict with the 
intention of the testator, as expressed in his will, yet 
when the will has been written by an illiterate person, 
without any punctuation marks whatever, and its lan- 
guage is at all doubtful, evidence as to the condition of 
the testator’s property, family, etc., is »dmissible in 
construing its terms.—DONOHUE V. DONOHUE, Kan., 37 
Pac. Rep. 998. 

224. WILL—Contest—Evidence.—Where the burden of 
showing that thé testator knew the contents of the 
willis thrown upon the proponents by reason of the 
testator’s condition and the peculiar provisions of the 
will, evidence that he admitted to the attesting wit- 
nesses thatthe will had been read to him will justify a 
finding that he knew its contents.—MCCOMMON V. Mc- 
COMMON, IIl., 88 N. E. Rep. 145. 

225. WILL — Description of Devisees.—Testator de- 
vised land to his wife for life, and after her death to 
his heirs and her ‘heirs, their heirs and assigns, for- 
ever, share and share alike. Atthe wife’s death her 
heirs were sixteen in number, representing three 
stocks, while the heirs of testator were fourteen in 
number, representing four stocks: Held, that the 
heirs took as if the same class, and per capita.—BISSO™ 
Vv. WEST SHORE R. Co., N. Y., 388 N. KE. Rep. 104. 
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